ir 


ce 


th 








I. C. C. 
PRACTITIONERS’ 
JOURNAL 


Vou. XIII JUNE, 1946 (Section ONE) No. 9 











Published Monthly—Ezcept July and August 
BY THE 
ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 
EpITrED AND MANAGED BY THE Boarp or Epirors 
R. GRANVILLE CURRY.. Editor-in-Chief 
Southern Building, Washington 5, D. C. 
Saran F. McDonoucH Managing Editor 
2218 I. C. C. Building, Washington 25, D. C. 
R. GRANVILLE CURRY Water Transportation Editor 
Southern Building, Washington 5, D. C. 
A. Rea WILLIaMsS ...Rail Transportation Editor 
Investment Building, Washington 5, D. C. 
J. Nrntan BEALL... Motor Transportation Editor 
Investment Building, Washington 5, D. C. 
CLARENCE A. MILLER........... Legislation and U. 8. Supreme Court Editor 
1120 Tower Building, Washington 5, D. C. 
Cited: 13 I. C. C. P. Journal—— 
INDEXING SERVICES 


C. C. H. Legal Periodical Digest 
Current Legal Thought Index to Legal Periodicals 




















SUBSCRIPTION PRICE TO NON-MEMBERS 
Per Year $6.00 Per Copy 60 Cents. 








= ae Published at Federalsburg, Maryland. 
Editorial and Executive Office — 2218 I. C. C. Building, Washington, D. C. 
The publication of signed articles, notes or reviews 
in this JoURNAL implies no adoption by this Associa- 
tion of the views therein expressed. 








Association of 
Interstate Commerce Commission 
Practitioners 


COMMITTEE CHAIRMEN 
Executive Committee 


Horace L. WALKER......0.......c00000-. First National Bank Building, Richmond 10, Virginia 
Admission to Practice Before the |. C. C. 
ROLAND J. LEHMAN... cccccccssesseeseeeee. Railway Exchange Building, Chicago 4, Illinois 
Education for Practice 

NUEL D. BELNAP.o000...c.ccccccccceccecsececscsseseeeseees 135 South LaSalle Street, Chicago 3, Illinois 
Legislation 

a | | ea en Transportation Building, Washington 6, D. C. 
Membership 

SDE Aetna Mee Rtn 160 North LaSalle Street, Chicago 1, Illinois 
Memorials 

Epwarp H. DEGROOT, JRoo..0..0..ccccccccccececeenee Colorado Building, Washington 5, D. C. 
Nominations 

WALTER MCFARLAND.......0......0.00cc000000-. 547 West Jackson Boulevard, Chicago 6, Illinois 
Procedure 

Joun C. DONNALLY.....0..0..0 ee ihc ail Investment Building, Washington 5, D. C. 


Professional Ethics & Grievances 
KENNETH J. MCAULIFFE..00000020.0.0.0..cccccccccccescesessesseseeeees 233 Broadway, New York 7, N. Y. 


SPECIAL COMMITTEES 
Appointment of I. C. C. Commissioners 
LUTHER M. WALTER....00..0..0..ccccccccccccccsccseeeeen 135 South LaSalle Street, Chicago 3, Illinois 


Practice Before Regulatory Bodies of States and Federal Government 
and Unauthorized Practice of Law 


RS Ene ae ee See Se ae 135 East 11th Place, Chicago 5, Illinois 
Sub-Committee on Practice Before Regulatory Bodies of States 
ee i .... REA SOOM T'S Neave Building, Cincinnati 2, Ohio 


To Cooperate with Administrative Law Committee of American Bar Association 
a eT ee 135 East 11th Place, Chicago 5, [Ilinois 


Review of |. C. C. Decisions 





ES pl: 135 East 11th Place, Chicago 5, Illinois 





0 
Proce: 
of jus 


fied ir 
able ¢ 
the se 
admir 
admir 
quire 
to aff 
semi-i 

y 
neede 
ies W 
great 





irginia 


Hinois 


D.C. 


llinois 


llinois 









The Administrative Procedure Act of 1946* 


On June 11th President Truman signed S. 7, the Administrative 
Procedure Bill, the purpose of which is ‘‘to improve the administration 
of justice by prescribing fair administrative procedure.’’ 

The Act provides that Agencies must issue, as rules, certain speci- 
fied information as to their organization and procedure, and make avail- 
able other materials of administrative law. It states the essentials of 
the several forms of acministrative proceedings and the limitations on 
administrative powers. It provides in more detail the requirements for 
administrative hearings and decisions in cases wherein hearings are re- 
quired. It sets forth a simplified statement of judicial review designed 
to afford a remedy for every legal wrong. It establishes a system of 
semi-independent trial examiners to preside at Agency hearings. 

The Act is the result of more than ten years effort to bring about 
needed reforms of administrative procedure. 

Attorney General Clark, who attended the White House ceremon- 
ies when President Truman signed the Bill, termed it ‘‘one of the 
greatest pieces of legislation ever passed.’’ 

For the benefit of our members the Act is printed in full below: 


S. 7—AN ACT 


[Pustic Law 404—79TH ConeREss] 
[CHAPTER 324—2p Sezssion] 


To improve the administration of justice by prescribing fair adminis- 
trative procedure. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


Title 


‘ Section 1. This Act may be cited as the ‘‘ Administrative Procedure 
et.”’ 
Definitions 
Sec. 2. As used in this Act— 

__ (a) aa@eNcy.—‘‘Agency’’ means each authority (whether or not 
within or subject to review by another agency) of the Government of 
the United States other than Congress, the courts, or the governments 
of the possessions, Territories, or the District of Columbia. Nothing 
in this Act shall be construed to repeal delegations of authority as 
provided by law. Except as to the requirements of section 3, there 
shall be excluded from the operation of this Act (1) agencies com- 
posed of representatives of the parties or of representatives of organ- 
wations of the parties to the disputes determined by them, (2) courts 

*The Editorial Staff of The Bureau of National Affairs, 24th & N Streets, 
N. W., Washington, D. C., has prepared a Summary and Analysis of the Admin- 
istrative Procedure Act which is for sale at fifty cents per copy. 
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martial and military commissions, (3) military or naval authority 
exercised in the field in time of war or in occupied territory, or (4) 
functions which by law expire on the termination of present hos- 
tilities, within any fixed period thereafter, or before July 1, 1947, and 
the functions conferred by the following statutes: Selective Training 
and Service Act of 1940; Contract Settlement Act of 1944; Surplus 
Property Act of 1944. : 

(b) PERSON AND PARTY.—‘‘Person’’ includes individuals, partner. 
ships, corporations, associations, or public or private organizations of 
any character other than agencies. ‘‘Party’’ includes any person or 
agency named or admitted as a party, or properly seeking and entitled 
as of right to be admitted as a party, in any agency proceeding; but 
nothing herein shall be construed to prevent an agency from admitting 
any person or agency as a party for limited purposes. 

(¢) RULE AND RULE MAKING.—‘‘Rule’’ means the whole or any 
part of any agency statement of general or particular applicability 
and future effect designed to implement, interpret, or prescribe law or 
policy or to describe the organization, procedure, or practice require- 
ments of any agency and includes the approval or prescription for the 
future of rates, wages, corporate or financial structures or reorganiza- 
tions thereof, prices, facilities, appliances, services or allowances there- 
for or of valuations, costs, or accounting, or practices bearing upon any 
of the foregoing. ‘‘Rule making’’ means agency process for the formu- 
lation, amendment, or repeal of a rule. 

(d) ORDER AND ADJUDICATION.—‘‘Order’’ means the whole or any 
part of the final disposition (whether affirmative, negative, injunctive, 
or declaratory in form) of any agency in any matter other than rule 
making but including licensing. ‘‘Adjudication’’ means agency proe- 
ess for the formulation of an order. 

(e) LICENSE AND LICENSING.—‘‘License’’ includes the whole or part 
of any agency permit, certificate, approval, registration, charter, mem- 
bership, statutory exemption or other form of permission. ‘‘Licensing” 
includes agency process respecting the grant, renewal, denial, revoca- 
tion, suspension, annulment, withdrawal, limitation, amendment, modi- 
fication, or conditioning of a license. 

(f) SANCTION AND RELIEF.—‘‘Sanction’’ includes the whole or part 
of any agency (1) prohibition, requirement, limitation, or other con- 
dition affecting the freedom of any person; (2) withholding of relief; 
(3) imposition of any form of penalty or fine; (4) destruction, taking, 
seizure, or withholding of property; (5) assessment of damages, reim- 
bursement, restitution, compensation, costs, charges, or fees; (6) re 
quirements, revocation, or suspension of a license; or (7) taking of 
other compulsory or restrictive action. ‘‘Relief’’ includes the whole 
or part of any agency (1) grant of money, assistance, license, authority, 
exemption, exception, privilege, or remedy; (2) recognition of any 
claim, right, immunity, privilege, exemption, or exception; or (3) taking 
of any other action upon the application or petition of, and beneficial to, 
any person. 

(g) AGENCY PROCEEDING AND ACTION.—‘‘ Agency proceeding’’ means 
any agency process as defined in subsection (ce), (d), and (e) of this 
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yetion. ‘‘Agency action’’ includes the whole or part of every agency 
mle, order, license, sanction, relief, or the equivalent or denial thereof, 
or failure to act. 


Pusuic INFORMATION 


Sec. 3. Except to the extent that there is involved (1) any func- 
tion of the United States requiring secrecy in the public interest or 
(2) any matter relating solely to the internal management of an 

ncy— 

" (a) RULES.—Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central and 
field organization including delegations by the agency of final authority 
and the established places at which, and methods whereby, the public 
may secure information or make submittals or requests; (2) statements 
of the general course and method by which its functions are chan- 
neled and determined, including the nature and requirements of all 
formal or informal procedures available as well as forms and instruc- 
tions as to the scope and contents of all papers, reports, or examina- 
tions; and (3) substantive rules adopted as authorized by law and state- 
ments of general policy or interpretations formulated and adopted by 
the agency for the guidance of the public, but not rules addressed to 
and served upon named persons in accordance with law. No person 
shall in any manner‘ be required to resort to organization or procedure 
not so published. 

(b) OPINIONS AND ORDERS.—Every agency shall publish or, in ac- 
cordance with published rule, make available to public inspection all 
final opinions or orders in the adjudication of cases (except those 
required for good cause to be held confidential and not cited as pre- 
cedents) and all rules. 

(ec) PUBLIC RECORDS.—Save as otherwise required by statute, mat- 
ters of official record shall in accordance with published rule be made 
available to persons properly and directly concerned except informa- 
tion held confidential for good cause found. 


Rute MAKING 


Sec. 4. Except to the extent that there is involved (1) any military, 
naval, or foreign affairs function of the United States or (2) any matter 
relating to agency management or personnel or to public property. 
loans, grants, benefits, or contracts— 

__ (a) NoTice.—General notice of proposed rule making shall be pub- 
lished in the Federal Register (unless all persons subject thereto are 
named and either personally. served or otherwise have actual notice 
thereof in accordance with law) and shall include (1) a statement of 
the time, place, and nature of public rule making proceedings; (2) ref- 
erence to the authority under which the rule is proposed; and (3) either 
the terms or substance of the proposed rule or a description of the sub- 
jects and issues involved. Except where notice or hearing is required 
by statute, this subsection shall not apply to interpretative rules, gen- 
eral statements of policy, rules of agency organization, procedure, or 
practice, or in any situation in which the agency for good cause finds 
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(and incorporates. the finding and a brief statement of the reasons 
therefor in the rules issued) that notice and public procedure thereon 
are impracticable, unnecessary, or contrary to the public interest, 

(b) PRoceDURES.—After notice required by this section, the agency 
shall afford interested persons an opportunity to participate in the rule 
making through submission of written data, views, or arguments with 
or without opportunity to present the same orally in any manner; and, 
after consideration of all relevant matter presented, the agency shall 
incorporate in any rules adopted a concise general statement of their 
basis and purpose. Where rules are required by statute to be made on 
the record after opportunity for an agency hearing, the requirements 
of sections 7 and 8 shall apply in place of the provisions of this sub. 
section. 

(¢) EFFECTIVE DATES.—The required publication or service of any 
substantive rule (other than one granting or recognizing exemption or 
relieving restriction or interpretative rules and statements of policy) 
shall be made not less than thirty days prior to the effective date thereof 
except as otherwise provided by the agency upon good cause found and 
published with the rule. 

(d) PEeTITIONS.—Every agency shall accord any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 


ADJUDICATION 


Sec. 5. In every case of adjudication required by statute to be deter- 
mined on the record after opportunity for an agency hearing, except to 
the extent that there is involved (1) any matter subject to a subse- 
quent trial of the law and the facts de novo in any court; (2) the 
selection or tenure of an officer or employee of the United States other 
than examiners appointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elections; (4) the 
conduct of military, naval, or foreign affairs functions; (5) cases in 
which an agency is acting as an agent for a court; and (6) the certifi- 
cation of employee representatives— 

(a) NoTIcE.—Persons entitled to notice of an agency hearing shall 
be timely informed of (1) the time, place, and nature thereof; (2) the 
legal authority and jurisdiction under which the hearing is to be held; 
and (3) the matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to the proceeding 
shall give prompt notice of issues controverted in fact or law; and in 
other instances agencies may by rule require responsive pleading. In 
fixing the times and places for hearings, due regard shall be had for 
the convenience and necessity of the parties or their representatives. 

(b) PROCEDURE.—The agency shall afford all interested parties 
opportunity for (1) the submission and consideration of facts, argu- 
ments, offers of settlement, or proposals of adjustment where time, 
the nature of the proceeding, and the public interest permit, and (2) 
to the extent that the parties are unable so to determine any contro 
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(c) SEPARATION OF FUNCTIONS.—The same officers who preside at 
the reception of evidence pursuant to section 7 shall make the recom- 
mended decision or initial decision required by section 8 except where 
such officers become unavailable to the agency. Save to the extent 
required for the disposition of ex parte matters as authorized by law, 
no such officer shall consult any person or party on any fact in issue 
unless upon notice and opportunity for all parties to participate; nor 
shall such officer be responsible to or subject to the supervision or di- 
rection of any officer, employee, or agent engaged in the performance 
of investigative or prosecuting functions for any agency, no officer, em- 
ployee, or agent engaged in the performance of investigative or prose- 
euting functions for any agency in any case shall, in that or a factually 
related case, participate or advise in the decision, recommended decis- 
jon, or agency review pursuant to section 8 except as witness or counsel 
in public proceedings. This subsection shall not apply in determining 
applications for initial licenses or to proceedings involving the validity 
or application of rates, facilities, or practices of public utilities or car- 
riers; nor shall it be applicable in any manner to the agency or any 
member or members of the body comprising the agency. 

(d) DECLARATORY ORDERS.—The agency is authorized in its sound 
diseretion, with like effect as in the case of other orders, to issue a 
declaratory order to terminate a controversy or remove uncertainty. 


ANCILLARY MATTERS 


Sec. 6. Except as otherwise provided in this Act— 

(a) APPEARANCE.—Any person compelled to appear in person before 
any agency or representative thereof shall be accorded the right to be 
accompanied, represented, and advised by counsel or, if permitted by 
the agency, by other qualified representatives. Every party shall be ac- 
corded the right to appear in person or by or with counsel or other duly 
qualified representative in any agency proceeding. So far as the or- 
derly conduct of public business permits, any interested person may 
appear before any agency or its responsible officers or employees for 
the presentation, adjustment, or determination of any issue, request, or 
controversy in any proceeding (interlocutory, summary, or otherwise) 
or in connection with any agency function. Every agency shall proceed 
with reasonable dispatch to conclude any matter presented to it except 
that due regard shall be had for the convenience and necessity of the 
parties or their representatives. Nothing herein shall be construed 
either to grant or to deny to any person who is not a lawyer the right to 
appear for or represent others before any agency or in any agency 
proceeding. 

_ (b) INvEstIGATIONS.—No process, requirement of a report, inspec- 
tion, or other investigative act or demand shall be issued, made, or 
enforeed in any manner or for any purpose except as authorized by 
law. Every person compelled to submit data or evidence shall be 
entitled to retain or, on payment of lawfully prescribed costs, procure a 
copy or transcript thereof, except that in a nonpublic investigatory, 
proceeding the witness may for good cause be limited to inspection of 
the official transcript of his testimony. 
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(c) SUBPENAS.—Agency subpenas authorized by law shall be issued 
to any party upon request and, as may be required by rules of proce. 
dure, upon a statement or showing of general relevance and reasonable 
scope of the evidence sought. Upon contest the court shall sustain any 
such subpena or similar process or demand to the extent that it is found 
to be in accordance with law and, in any proceeding for enforcement, 
shall issue an order requiring the appearance of the witness or the pro 
duction of the evidence or data within a reasonable time under penalty 
of punishment for contempt in case of contumacious failure to comply. 

(d) DENIALS.—Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request of any 
interested person made in connection with any agency proceeding. 
Except in affirming a prior denial or where the detail is self-explana. 
tory, such notice shall be accompanied by a simple statement of pro 
cedural or other grounds. 


HEARINGS 


Sec. 7. In hearings which section 4 or 5 requires to be conducted 
pursuant to this section— 

(a) PRESIDING OFFICERS.—There shall preside at the taking of evi- 
dence (1) the agency, (2) one or more members of the body which 
comprises the agency, or (3) one or more examiners appointed as pro- 
vided in this Act; but nothing in this Act shall be deemed to supersede 
the conduct of specified classes of proceedings in whole or part by or 
before boards or other officers specially provided for by or designated 
pursuant to statute. The functions of all presiding officers and of 
officers participating in decisions in conformity with section 8 shall be 
conducted in an impartial manner. Any such officer may at any time 
withdraw if he deems bimself disqualified ; and, upon the filing in good 
faith of a timely and sufficient affidavit of personal bias or disquali- 
fication of any such officer, the agency shall determine the matter as a 
part of the record and decision in the case. 

(b) HEARING POWERS.—Officers presiding at hearings shall have 
authority, subject to the published rules of the agency and within its 
powers, to (1) administer oaths and affirmations, (2) issue subpenas 
authorized by law, (3) rule upon offers of proof and receive relevant 
evidence, (4) take or cause depositions to be taken whenever the ends 
of justice would be served thereby, (5) regulate the course of the hear- 
ing, (6) hold conferences for the settlement or simplification of the 
issues by consent of the parties, (7) dispose of procedural requests or 
similar matters, (8) make decisions or recommend decisions in ¢on- 
formity with section 8, and (9) take any other action authorized by 
agency rule consistent with this Act. 

(c) EVIDENCE.—Except as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof. Any oral or docu- 
mentary evidence may be received, but every agency shall as a matter 
of policy provide for the exclusion of irrelevant, immaterial, or unduly 
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be issued except upon consideration of the whole record or such portions 
thereof as may be cited by any party and as supported by and in 
accordance with the reliable, probative, and substantial evidence. Every 
party shall have the right to present his case or defense by oral or 
documentary evidence, to submit rebuttal evidence, and to conduct such 
eross-examination as may be required for a full and true disclosure 
of the facts. In rule making or determining claims for money or bene- 
fits or applications for initial licenses any agency may, where the 
interest of any party will not be prejudiced thereby, adopt procedures 
for the submission of all or part of the evidence in written form. 

(d) rEcorD.—The transcript of testimony and exhibits, together 
with all papers and requests filed in the proceeding, shall constitute 
the exclusive record for decision in accordance with section 8 and, 
upon payment of lawfully prescribed costs, shall be made available to 
the parties. Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, any party 
shall on timely request be afforded an opportunity to show the contrary. 


DECISIONS 


Sec. 8. In cases in which a hearing, is required to be conducted in 
conformity with section 7— 

(a) ACTION BY SUBORDINATES.—In cases in which the agency has 
not presided at the reception of the evidence, the officer who presided 
(or, in cases not subject to subsection (c) of section 5, any other officer 
or officers qualified to preside at hearings pursuant to section 7) shall 
initially decide the case or the agency shall require (in specific cases or 
by general rule) the entire record to be certified to it for initial decisions. 
Whenever such officers make the initial decision and in the absence of 
either an appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without further pro- 
ceedings then become the decision of the agency. On appeal from or 
review of the initial decisions of such officers the agency shall, except as 
it may limit the issues upon notice or by rule, have all the powers which 
it would have in making the initial decision. Whenever the agency 
makes the initial decision without having presided at the reception of 
the evidence, such officers shall first recommend a decision except that 
in rule making or determining applications for initial licenses (1) in lieu 
thereof the agency may issue a tentative decision or any of its respon- 
sible officers may recommend a decision or (2) any such procedure may 
be omitted in any case in which the agency finds upon the record that 
due and timely execution of its functions imperatively and unavoidably 
80 requires. 

__ (b) SUBMITTALS AND DECISIONS.—Prior to each recommended, ini- 
tial, or tentative decision, or decision upon agency review of the de- 
cision of subordinate officers the parties shall be afforded a reasonable 
opportunity to submit for the consideration of the officers participat- 
ing in such decisions (1) proposed findings and conclusions, or (2) 
exceptions to the decisions or recommended decisions of subordinate 
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officers or to tentative agency decisions, and (3) supporting reasons for 
such exceptions or proposed findings or conclusions. The record shall 
show the ruling upon each such finding, conclusion, or exception pre. 
sented. All decisions (including initial, recommended, or tentative 
decisions) shall become a part of the record and include a statement of 
(1) findings and conclusions, as well as the reasons or basis therefor, 
upon all the material issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, relief, or denial 
thereof. 
SANCTIONS AND POWERS 


Sec. 9. In the exercise of any power or authority— 

(a) IN GENERAL.—No sanction shall be imposed or substantive rule 
or order be issued except within jurisdiction delegated to the agency 
and as authorized by law. 

(b) LIcENsSES.—In any case in which application is made for a li- 
cense required by law the agency, with due regard to the rights or 
privileges of all the interested parties or adversely affected persons 
and with reasonable dispatch, shall set and complete any proceedings 
required to be conducted pursuant to sections 7 and 8 of this Act or 
other proceedings required by law and shall make its decision. Except 
in cases of willfulness or those in which public health, interest, or safety 
requires otherwise, no withdrawal, suspension, revocation, or annul 
ment of any license shall be lawful unless, prior to the institution of 
agency proceedings therefor, facts or conduct which may warrant 
such action shall have been called to the attention of the licensee by the 
agency in writing and the licensee shall have been accorded opportunity 
to demonstrate or achieve compliance with all lawful requirements. In 
any case in which the licensee has, in accordance with agency rules, 
made timely and sufficient application for a renewal or a new license, 
no license with reference to any activity of a continuing nature shall 
expire until such application shall have been finally determined by 
the agency. 


JUDICIAL REVIEW 


Sec. 10. Except so far as (1) statutes preclude judicial review or 
(2) agency action is by law committed to agency discretion— 

(a) RIGHT OF REVIEW.—Any person suffering legal wrong because 
of any agency action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled to judicial 
review thereof. 

(b) FORM AND VENUE OF ACTION.—The form of proceeding for judi- 
cial review shall be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute or, in the absence or 
inadequacy thereof, any applicable form of legal action (including ae 
tions for declaratory judgments or writs of prohibitory or mandatory 
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injunction or habeas corpus) in any court of competent jurisdiction. 
Agency action shall be subject to judicial review in civil or criminal 
proceedings for judicial enforcement except to the extent that prior, 
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adequate, and exclusive opportunity for such review is provided by 
W. 

. (ec) REVIEWABLE acts.—Every agency action made reviewable by 
statute and every final agency action for which there is no other ade- 
quate remedy in any court shall be subject to judicial review. Any 
preliminary, procedural, or intermediate agency action or ruling not 
directly reviewable shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly required by statute, 
agency action otherwise final shall be final for the purposes of this sub- 
section whether or not there has been presented or determined any ap- 
plication for a declaratory order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule and provides that the 
action meanwhile shall be inoperative) for an appeal to superior agency 
authority. 

(d) INTERIM RELIEF.—Pending judicial review any agency is au- 
thorized, where it finds that justice so requires, to postpone the effective 
date of any action taken by it. Upon such conditions as may be re- 
quired and to the extent necessary to prevent irreparable injury, every 
reviewing court (including every court to which a case may be taken 
on appeal from or upon application for certiorari or other writ to a 
reviewing court) is authorized to issue all necessary and appropriate 
process to postpone the effective date of any agency action or to pre- 
serve status or rights pending conclusion of the review proceedings. 

(e) SCOPE OF REVIEW—So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and determine 
the meaning or applicability of the terms of any agency action. It 
shall (A) compel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency action, findings, 
and conclusions found to be (1) arbitrary, ‘capricious, an abuse of 
discretion, or otherwise not in accordance with law; (2) contrary to 
constitutional right, power, privilege, or immunity; (3) in excess of 
statutory jurisdiction, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by law; (5) un- 
supported by substantial evidence in any case subject to the require- 
ments of sections 7 and 8 or otherwise reviewed on the record of an 
agency hearing provided by statute; or (6) unwarranted by the facts 
to the extent that the facts are subject to trial de novo by the reviewing 
court. In making the foregoing determinations the court shall review 
the whole record or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of prejudicial error. 


EXAMINERS 


Sec. 11. Subject to the civil-service and other laws to the extent 
not inconsistent with this Act, there shall be appointed by and for 
each agency as many qualified and competent examiners as may be 
necessary for proceedings pursuant to sections 7 and 8, who shall be 
assigned to cases in rotation so far as practicable and shall perform 
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no duties inconsistent with their duties and responsibilities as examin. 
ers. Examiners shall be removable by the agency in which they are 
employed only for good cause established and determined by the Civil 
Service Commission (hereinafter called the Commission) after oppor. 
tunity for hearing and upon the record thereof. Examiners shall 
receive compensation prescribed by the Commission independently of 
agency recommendations or ratings and in accordance with the Clas. 
sification Act of 1923, as amended, except that the provisions of 
paragraphs (2) and (3) of subsection (b) of section 7 of said Act, 
as amended, and the provisions of section 9 of said Act, as amended, 
shall not be applicable. Agencies occasionally or temporarily insuf. 
ficiently staffed may utilize examiners selected by the Commission from 
and with the consent of other agencies. For the purposes of this section, 
the Commission is authorized to make investigations, require reports by 
agencies, issue reports, including an annual report to the Congress, 
promulgate rules, appoint such advisory committees as may be deemed 
necessary, recommend legislation, subpena witnesses or records, and 
pay witness fees as established for the United States courts. 


CONSTRUCTION AND EFFECT 


Sec. 12. Nothing in this Act shall be held to diminish the consti- 
tutional rights of any person or to limit or repeal additional require- 
ments imposed by statute or otherwise recognized by law. Except as 
otherwise required by law, all requirements or privileges relating to 
evidence or procedure shall apply equally to agencies and persons. If 
any provision of this Act or the application thereof is held invalid, the 
remainder of this Act or other applications of such provision shall not 
be affected. Every agency is granted all authority necessary to comply 
with the requirements of this Act through the issuance of rules or 
otherwise. No subsequent legislation shall be held to supersede or 
modify the provisions of this Act except to the extent that such legis- 
lation shall do so expressly. This Act shall take effect three months 
after its approval except that sections 7 and 8 shall take effect six 
months after such approval, the requirement of the selection of exam- 
iners pursuant to section 11 shall not become effective until one year 
after such approval, and no procedural requirement shall be manda- 
tory as to any agency proceeding initiated prior to the effective date of 
such requirement. 

Approved June 11, 1946. 



























Examiner Howard Hosmer Speaks on 
Administrative Procedure Act 


The speaker at the June luncheon of the District of Columbia 
chapter was Mr. Howard Hosmer, one of the Commission’s most ex- 
perienced examiners. He briefly discussed the recently enacted Ad- 
ministrative Procedure Act and analyzed its provisions, particularly 
as they have application to the Commission. 

Cautioning his listeners against attaching official significance to 
his views because of his position as an examiner for the Commission, 
Mr. Hosmer said it was important to keep in mind at all times the 
fact that the new act does not limit or repeal additional requirements 
imposed by other statutes, such as those of the Interstate Commerce 
Act. The new act, he said, divides administrative functions into two 
categories, rule-making and adjudication, the former being those some- 
times characterized as quasi-legislative and the latter as quasi-judicial. 
He said that the definitions of these two categories in the act were 
not always easy to apply to the various functions specified in the Inter- 
state Commerce Act, but predicted that no great difficulty would be 
encountered if the provisions of the latter act with respect to the ne- 
cessity for hearings are kept in mind. He called attention to the fact 
that rule-making is specifically defined to include the Commission’s 
important function of prescribing rates. 

Mr. Hosmer pointed out that the general procedure laid down in 
the new act for rule-making, the conduct of hearings, and recommended 
decisions was similar to that which the Commission had followed for 
many years. In making examiners subject to the civil service laws, he 
said, the act is in line with the policy of the Commission inaugurated 
30 years ago, when the first civil service examination for Commission 
examiners was held. Among the provisions of the new act which Mr. 
Hosmer mentioned as worthy of study by practitioners are sections 
6(d), 7(d), and 8(b). 

As to section 6(d) relating to ‘‘denials,’’ he pointed out the duty 
placed on the agency to take prompt action on written requests and 
to state the grounds for denial, except ‘‘in affirming a prior denial or 
where the denial is self-explanatory.’’ 

Section 7(d), he said, refers to the record for decision and contains 
the provision: ‘‘Where any agency decision rests on official notice of 
a material fact not appearing in the evidence in the record, any party 
shall on timely request be afforded an opportunity to show the con- 
trary.’’ In providing that the record for decision shall include ‘‘all 
papers and requests filed in the proceeding,’’ he said that this includes 
recommended decisions. 

Section 8(b) he pointed out, provides for submission by the parties 
of proposed findings, exceptions, and reasons in support thereof, and the 
decision must, in the words of the statute, ‘‘include a statement of 
(1) findings and conclusions, as well as the reasons or basis therefor, 
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upon all the material issues of fact, law, or discretion presented on Wa 
the record; and (2) the appropriate rule, order, sanction, relief, or 
denial thereof.’’ 

One of the objects emphasized in enacting this statute, he said, was 
to separate the functions of prosecuting or investigating officers from 
the functions of trial examiners and deciding officers (section 5) (c)). He 


pointed out however, the importance of the agency’s being able to avail press 
itself of the assistance and advice of its experts in such technical mat- take1 
ters as rate-making but the importance also of fairly weighing such ing ] 
advice in making the final determination. The separation provisions of 

the act are, however, limited to adjudication and they exclude the im- the « 


portant rule-making functions including rate-making. 
Mr. Edward F. Lacey, Chairman of the District of Columbia 
Chapter, presided at the luncheon. 








Warning Against Use of The Word “Counsel” 
By Non-Lawyers 


In the recently enacted Administrative Procedure Act it is ex- 
pressly provided in section 6(a), ‘‘Nothing in the subsection is to be 
taken as recognizing or denying the propriety of nonlawyers represent- 
ing parties.”’ 

Congressman Walter in reporting on the bill for the Committee on 
the Judiciary said as to the sentence quoted : 


‘*The final sentence provides that the subsection shall not be 
taken to recognize or deny the rights of nonlawyers to be admitted to 
practice before any agency. The use of the word ‘Counsel’ means 
lawyers. The right of agencies to pass upon the qualifications of 
nonlawyers is expressly recognized and preserved in the subsection, 
but this provision does not authorize an agency to permit non- 
lawyers to ‘practice law’ where that would be contrary to law 
apart from this bill. As to lawyers, agencies are ordinarily not 
warranted in laying burdensome requirements upon those in good 
standing in the courts and should normally require no more at 
most than an attorney’s own representation that he is such in 
good standing before the highest court of any State, Territory, 
or the United States.’’ (Italics added) 


This would appear to be a clear signal against the use of the word 
“‘eounsel’’ by nonlawyers. 

Members of the Association, it is believed, can readily discern the 
danger of litigation if the word ‘‘counsel’’ should be used by nonlawyer 
practitioners, however innocently this might be done, and that such use 
should be carefully avoided in the future. 





RULE AS TO CROSS-EXAMINATION! 


In a recent examination by the Commission of candidates for ad- 
mission to practice, one of the questions, according to reliable infor- 
Imation, was: 


‘*State the general rule as to the extent of cross-examination.”’ 


The answer expected was that cross-examination should be within 
the scope of the direct examination. A resourceful candidate. how- 
ever replied : 


“* Cross-examine the witness for 10 or 15 minutes until the 
Examiner says, ‘Stop bullying the witness.’ ’’ 
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PUBLIC SERVICE COMMISSION OF INDIANA PROPOSES 
TO CHANGE RULES OF PRACTICE 


On June 26th a hearing was held before the Public Service Com. 
mission of Indiana on the proposed Rules of Practice and Regulations, 
docketed as No. 18480. 

An appearance was entered in behalf of the Association of I. C. 0. 
Practitioners in opposition to the proposition that would confine ap- 
pearances to attorneys-at-law. Other organizations also opposed this 
proposal to prohibit non-lawyers from appearing before the Commis. 
sion. 

After considerable discussion a motion was made that the Commis. 
sion appoint a committee of five from utilities, railroads, motor carriers, 
chambers of commerce and practitioners to consider the various objec- 
tions to the proposed rules and to set up a satisfactory set of rules for 
the Commission which are to be considered at a later hearing. The rules 
to be proposed will, with whatever modifications necessary, apply to 
utilities, railroads and motor carriers. Commissioner Carlson will be 
Chairman of the Committee and the Commission will announce the mem- 
bers of this committee. All interested parties are requested to express 
their views fully to this committee. 
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DON’T SEE YOUR LAWYER* 


“The Chicago Daily Law Bulletin recently reported that the Com- 
mittee on Law Enforcement of the Bar Association of the City of New 
York had reported its agreement upon the introduction of a bill making 
it illegal for administrative officials to advise those having business with 
the Agency that it is unnecessary to employ a lawyer. The following 
pill was recommended by the Committee: 


‘No officer, agent or employee of any department, commission, 
board, bureau or other agency of the state or any political subdi- 
vision thereof, or of any public authority, public benefit corpor- 
ation, or other public corporation, or district in the state, shall coun- 
sel or advise any person, firm or corporation not to seek the services 
of an attorney-at-law, or shall indicate to any person, firm or cor- 
poration that the retainer of an attorney-at-law will be detrimental 
to such person, firm or corporation in, or in connection with, any 
matter or transaction now or hereafter pending before him or them. 

‘Violation of this section shall be cause for reprimand, sus- 
pension, removal or discharge in the discretion of the authority 
vested with the power to discipline such officer, agent or employee.’ 


‘“‘The Committee in recommending the bill stated that the right to 
be represented by counsel freely chosen is fundamental under our sys- 
tem of government, but in administrative matters where legal services 
may be as greatly needed as in a court proceeding, exercise of the right 
is often affirmatively discouraged. 

“It is to be hoped that the New York measure is adopted in that 

State. It may lead to adoption of similar statutes in other states and in 
the fulness of time may conceivably lead to the adoption of a statute by 
the Federal Government in connection with the many Federal agencies. 
The latter agencies have been the chief offenders in discouraging clients 
from being represented by attorneys when dealing with their agencies. 
The State agencies, particularly the State of Illinois, for the most part 
have been guilty of few offenses along these lines. 
__ “‘Maybe the Federal Government can be shamed into taming down 
its agencies and if the New York Bar can start the ball rolling the 
people of the United States will owe it a debt of gratitude which can 
never be repaid.’ 


_ 


*Excerpt from Chicago Bar Record, April, 1946, pp. 191-2. 








Committee on Arrangements Appointed For 
17th Annual Meeting of Association 


COMMODORE HOTEL, NEW YORK CITY 
October 3rd and 4th, 1946 


The following members have been selected to serve as the Committee 
on Arrangements for the 17th Annual Meeting of the Association, which 
is to be held this fall in New York City: 


J. K. Hiltner, Chairman, 


W. J. Bailey, New York, N. Y. P. L. Howard, Philadelphia, Pa. 
C. W. Braden, New York, N. Y. H. Ignatius, New York, N. Y. 
E. H. Breisacher, Philadelphia, Pa. Geraldine Kaye, New York, N. Y. 


E. H. Burgess, Baltimore, Md. A. 8. Knowlton, New York. N. Y. 
C. E. Cotterill, New York, N. Y. P. McCollester, New York, N. Y. 
H. G. Elwell, Elizabeth, N. J. P. M. Ripley, New York, N. Y. 


G. 
. J. Fagg, Newark, N. J. E. D. Sheffe, New York, N. Y. 
. O. Griffith, New York, N. Y. H. F. Sixtus, Trenton, N. J. 
. S. Gubernator, New York, N. Y. A. C. Welsh, Brooklyn, N. Y. 
L. Z. Whitbeck, New York, N. Y. 


Hoa 


We suggest that hotel reservations be made as early as possible. 


Reservations should be addressed to: Mr. William L. Buckley, Conven- 


tion Manager, Hotel Commodore, New York 17, N. Y. 
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The Interstate Commerce Commission— 
Past and Present* 


By C. A. MILLER 


Vice President and General Counsel, 
The American Short Line Railroad Association. 


Such an introduction as the one you have just listened to neces- 
sarily places a speaker ‘‘on the spot.’’ All of you know that no one 
ean live up to that kind of a billing. 

It is always a dangerous thing to ask a person to speak without 
specifying the subject and limiting his time. However, I do not pro- 
pose to take advantage of the opportunity which has been presented. 
There are not many persons still living who have listened to more 
speeches than I have. I know there is no person living who listens 
to a speech with more dread than I do. I am always afraid that the 
speaker’s watch has stopped—and that he does not know it. 

Although I have heard the distinguished Chairman of the Inter- 
state Commerce Commission tell this story many times, it has such 
real merit that I think I am justified in repeating it to you. Chairman 
Barnard delights to tell how Governor Schricker, of Indiana, arose after 
a great dinner to make a speech. The distinguished Governor began 
by saying: ‘‘If all the speakers; if all the after dinner speakers, were 
laid end to end—it would be a good thing.’’ I certainly agree with the 
Governor. 

This is a momentous occasion. When your friend—and my friend— 
Arthur Bastress, on behalf of your distinguished Committee, asked me 
to be here, along with my good friend Mr. Curry, I had no alternative 
but to say ‘‘yes.”” My personal regard for Arthur, and my deep interest 
in the occasion of your meeting, are such that I could not say ‘‘no.’’ 

It is always a pleasure to be present on the occasion of a great 
event—and this is a great event. This is an occasion when interested 
members of a great profession are gathered together to ‘‘form a more 
perfect union’’ for the promotion of the high ideals of that profession. 
And so, Mr. Curry and I tonight find ourselves very much in the posi- 
tion of midwives. And, have you ever known of a midwife who was 
- proud when the child had been successfully delivered, well and 
usty ? 

I think I might well take this opportunity to note for the record 
that your distinguished City of Baltimore now has two past presidents 
of the Practitioners’ Association. I refer, of course, to Edwin H. 
Burgess, who is presently the Vice-President and General Counsel of the 
Baltimore & Ohio Railroad Company, and to our friend, Charles R. Seal, 
who has been promoted to the position of Director of the Bureau of 
Water Carriers and Freight Forwarders of the Interstate Commerce 
Commission. Both of these gentlemen rendered distinguished service 


*Address at Organization Meeting of Baltimore Chapter of Association of 
cc Practitioners, Baltimore, Maryland, June 28, 1946. Mr. Miller was for- 
merly President of the Practitioners’ Association and also Editor-in-Chief of the 
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during their terms of office as president of the Practitioners’ Associa. 
tion, and you gentlemen may well be proud of both of them. 

You gentlemen are Practitioners before the Interstate Commerce 
Commission. And, that is a great profession. It is an honorable pro- 
fession. Some of you are lawyers. Some of you are not. Some of you 
are designated as (A) practitioners, and some of you are designated 
as (B) practitioners. But, that does not mean that, once admitted to 
practice before the Commission, there is any distinction. You have all 
taken the same oath. You are all subject to the same Code of Ethics, 
So, whether you be lawyers or non-lawyers, as practitioners before the 
Interstate Commerce Commission, you are professional men, and mem- 
bers of a profession of which you may well be proud. We practitioners 
are, of course, special pleaders, and there is nothing more honorable than 
special pleading, when it is honorably done. 

The members of the Interstate Commerce Commission are not all 
lawyers. I mean by that that not all of them are members of the bar. 
And, may we not pause a moment and give thanks to God that such is 
the case. If this were not so, the members of the Interstate Commerce 
Commission might act like justices of the Supreme Court of the United 


States, and engage in police court brawls, so that some of them might 
feel more at home. 


Commission Preeminent in Administrative Law 


It is now something more than thirty-five years ago since a dis- 
tinguished New York Lawyer, Samuel Untermeyer said: 


‘‘The accomplishments of the Interstate Commerce Commission 
is the greatest triumph of modern times in scientific government. 
No one who has watched at close range our progress in securing con- 
trol over the railroads will doubt our capacity for progressive gov- 
ernment in that direction. It saved us from Government owner- 
ship of the railroads. * * * Of all the accomplishments of Presi- 
dent Roosevelt’s Administration, the standards he set in the selec- 
tion of the personnel of the Commission, and the working of that 
problem, will be an enduring monument to his courage, foresight 
and constructive genius.’’ 


He was, of course, referring to President Theodore Roosevelt. 

But, what was said by Mr. Untermeyer has been echoed and re- 
echoed through the years since then, and is, very generally speaking, as 
true today as it was when spoken. You will recall that, in 1937, there 
was celebrated the Fiftieth Anniversary of the creation of the Inter- 
state Commerce Commission. The articles written, and the speeches 
made in connection with that celebrated occasion all testified to the 
great job which the Commission had done during its first fifty years 
of existence. It was then, and it still is, preeminent in the field of ad- 
ministrative law. 

There are those who today think that perhaps too much praise was 
heaped upon the Commission on that occasion. There are those who 
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think that the ego of the Commission was, perhaps, unduly inflated ; 
that the praise ‘‘went to the head’’ of the Commission. They think 
they have detected a manifestation on the part of the Commission to rest 
upon its laurels of the past. Whether or not that feeling is justified, it is 
not my purpose to judge. In any event, when the next occasion arose, 
at the time we celebrated the Twenty-fifth Anniversary of Commis- 
sioner Eastman ascending to the Commission’s bench, praise was again 
heaped upon the Commission, as well as upon Commissioner Eastman. 
Whether too much praise is a good or a bad thing does not seem to mat- 
ter. Many of you know that it is not good to give children too much 
candy, but we do not hesitate to do so when we think they deserve it. 
So, I suppose, that so long as the Commission continues to merit it, 
praise will be heaped upon it without) too much concern being given to 
the effect of so doing. It is, of course, the Commission’s due that it 
should receive commendation for the good work it has done. It is, 
likewise, the Commission’s duty to continue to strive to merit commen- 
dation. 

I referred, a moment ago, to the Supreme Court of the United 
States. I want to do so again, for'a brief moment. Some of the reports 
of the Interstate Commerce Commission give evidence of the fact that 
the conference room has been the scene of some bitter arguments and 
sharp expressions of differences of opinion, ideologies, and economic 
views. But, those reports will be examined in vain for language so 
sharp and so personal as is to be found in opinions of the justices of 
the Supreme Court of the United States during the past eight years. 
So, we can be proud of the fact that the members of the Interstate 
Commerce Commission have so conducted themselves throughout its en- 
tire existence that the finger of scorn has never been pointed toward a 
single one of the fifty-five gentlemen who have graced its bench, from 
Cooly, of Michigan, to Barnard of Indiana. 

There seems to be not the slightest doubt but that a litigant be- 
fore the Interstate Commerce Commission can be more certain of a non- 
political decision than if he were now a litigant before the Supreme 
Court of the United States. 

It not infrequently happens, as a great lawyer for a great railroad 
system once said in argument in opposition to me, that those who ery 
loudest for justice are the most disappointed when justice is done. 

You will recall that the great Justice Oliver Wendell Holmes once 
reprimanded a gentleman for suggesting that it was his duty to accord 
Justice. Justice Holmes said that, as a member of the Supreme Court 
of the United States, it was not his duty to administer justice, but that 
it was his duty to correctly interpret and apply the law. 

Occasionally one gets the idea that such is the philosophy of the 
members of the Interstate Commerce Commission. Sometimes, upon 
reading the reports of the Commission, one must necessarily reach the 
conclusion that, while the Commission probably correctly interpreted 
and applied the law, it did not administer justice. It is not to be 
criticized for this. All that one can expect of the Commission is a cor- 
rect interpretation and application of the law. The remedy for the 
injustice that results from such an interpretation and application of 
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the law lies with the Congress and not with the Commission. It is only 
when the Commission misinterprets the law, and particularly where the 
Commission fails to carry out the clearly expressed intent of the Con- 
gress, that it is properly to be subjected to criticism. 

But, I am sure that no member of the Commission could be guilty 
of doing what one Justice of the Supreme Court of the United States 
has done, that is to say—as a member of the Senate in charge of legis- 
lation—that a provision in the bill had a particular meaning, and, 
later, as a Justice of the Supreme Court of the United States, say that 
the very same provision had a directly contrary meaning. Of course, 
any Justice, or for that matter anybody else, who would do such a 
thing, is properly subject to criticism, not only of his associates on the 
Bench, but by the people in general. 

The record of the Interstate Commerce Commission is such that I 
think well informed people would rather have its judgment than that 
of the Supreme Court of the United States in many types of cases. I 
do not mean to say that I always agree with the Commission’s decis- 
ions. Likewise, I do not say that the Commission is wrong every time 
it decides a case against me. I, too, have the right to be wrong. How- 
ever, like me, the Commission is frequently wrong. And, I suspect that 
there are people who think that the Commission was a little more than 
wrong in one of its very recent decisions in a very important proceeding. 
But, of one thing we may be certain, even though its judgment be 
wrong, its intentions were not evil. 

Of the fifty-five men who have graced the bench of the Commission 
since 1887, some have not been qualified by education, experience and 
temperament to perform the duties imposed upon them. Most of these 
were not reappointed when their initial terms expired. Some of the 
members of the Commission have been inclined to be sectional in their 
views—rather than national—and this has made their records less bril- 
liant than they would have been if they had entertained a broader view- 
point. Some of the members of the Commission have evidenced very 
great tendencies to be prejudiced in their views. I suppose that this 
will always be true to some extent. Who among us is not prejudiced in 
some of his views? But, even with such faults as some of these men 
have possessed, we must all agree that a mighty good job has been done 
by the Commission. In any field where perfection is impossible, there 
is room for improvement. So, notwithstanding the good work of the 
Commission, there is still room for improvement in certain aspects of 
its functioning. 


Criticisms Illustrating Room For Improvement 


Practitioners before the Commission have occasion to discuss mat- 
ters with the Commissioners in their offices, as well as to appear before 
them sitting on the bench, either as Divisions, or as the Commission. 
Throughout the Commission’s history, the practitioners have found most 
of the members to be courteous and considerate gentlemen, both on the 
bench and off it. Yet, there are times when some of the Commis- 
sioners are downright rude and ill tempered in their treatment of prac- 
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titioners, and fail to accord that degree of consideration and courtesy 
which is generally regarded as the mark of a good administrator or a 

judge, and which, at the same time, is the due of a practitioner. 
I am sure that there have been times when practitioners have been glad 
that they could not be punished by the Commission for contempt. There 
is room for distinct improvement in this personal relationship of Com- 
missioners and practitioners. Of course, it goes without saying, that 
the Commission, and the individual Commissioners, are entitled to cour- 
teous and respectful treatment by the practitioners. 

There is another phase of the work of practitioners before the 
Commission where there is room for improvement. I suppose all of us 
have listened to, or participated in, hearings when it appeared that the 
case might well have been differently and better presented, and where 
we have had a great deal of sympathy for the presiding Commissioner or 
Examiner. The legal right being granted, even in such extreme cases 
there is doubt whether the presiding Commissioner or Examiner has 
the moral right to direct how the practitioners shall try their cases. 
When one listens to the presiding Commissioner or Examiner attempt- 
ing to direct counsel in the trial of their case, one reaches the conclus- 
ion that such Commissioner or Examiner is on the wrong side of the 
bench, and that he should step down, be retained by the party who is 
s0 poorly represented, and then try the case in a representative capacity. 

These things of which I speak are just the natural result of human 
frailties. Most of them can be overcome, and the lives of the practi- 
tioners made more pleasant and their work made more enjoyable. ‘ 

The preacher says ‘‘One more word and I am done.’’ He then 
begins the last hour of his sermon. The lawyer says, ‘‘One more point 
and I am done.’’ He then begins a discussion as to which he himself 
knows not the end. Seriously, however, there is one more subject I want 
to discuss briefly. 


Administrative Procedure Act 


On June 11, President Truman signed Senate Bill 7, bringing into 

existence the so-called ‘‘ Administrative Procedure Act,’’ which is of- 
ficially known as Public Law 404-Seventy-Ninth Congress. During the 
past several months the Practitioners’ Journal has devoted: many pages 
to this subject. I am not going to discuss it in detail. 
_ My connection with that legislation was as a member of the Amer- 
ican Bar Association’s Committee on Administrative Law, under the 
very able chairmanship of Carl McFarland, one of our practitioners in 
Washington, and a member of the Practitioners’ Association. 

Carl and I have an agreement that neither of us will write a book 
or article, or make a speech on this subject. We feel that our work was 
completed when the Bill became a law, and that we should let others do 
the talking about it. It is usually those who know the least about a 
subject who do the most talking about it. Some of you may be won- 
dering what changes in the procedures of the Interstate Commerce 
Commission will be required by that law. The changes in the Com- 
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mission’s General Rules of Practice will, I believe, be comparatively few, 
and not very startling. 

When that legislation was pending, the Commission and the Prae. 
titioners’ Association, made very great efforts to have the Commission 
exempted from its provisions, on the theory that the Commission was 
not in need of reforming. There were several reasons why this could 
not be done. 

First of all, that law treats administrative procedures functionally 
and not by agencies. 

Secondly, laws are not so drafted as to exclude those who have never 
committed the offenses sought to be stopped. To exempt the Interstate 
Commerce Commission on the ground that it has never been guilty of 
any of the actions enjoined by the Act, would be the same as attempting 
to say that ‘‘X’’ is exempted from the provisions of the law punishing 
for murder because he has never been guilty of murder, at least up to the 
time the law was passed. 

Thirdly, that law is very largely a restatement of the principles of 
the Commission’s General Rules of Procedure. 

Fourth, a person does not have to be a church member in order to 
subscribe to the principles of the Sermon on The Mount. 

Fifth, there are those who have a great deal of respect for the 
principle. ‘‘Who am I to draw a line, where God hath not.’’ To have 
exempted the Interstate Commerce Commission, as was done in the 
vetoed Walter-Logan Bill, would have been the signal for other agen- 
cies to claim exemption on the ground that they, too, are good agencies. 
That would have raised controversies no one cared to attempt to settle. 
So, long ago, it was made clear that no agency, as such, would be ex- 
empt, and that resolution was rigidly adhered to. 

While that law will not bring about much change in the Commis- 
sion’s General Rules of Practice, it is hoped and expected that it will 
stop such practices as the Commission’s attorneys consulting with its 
Examiners in proceedings of investigation where the Commission plays 
the role of prosecutor, judge and jury. 

The new law should have a very beneficial effect on the Commis- 
sion’s staff of Examiners. In about a year from now they will be prac- 
tically independent. No longer will it be possible for an Examiner to 
be deprived of promotion and pay because a petulant Commissioner 
dislikes his conduct of a particular proceeding. 

As I said, good as the Commission is, there is still room for im- 
provement. And, improvement will come. One of the leading factors in 
improvement of the Commission, and of its procedures, has been the 
Association of Practitioners before the Interstate Commerce Commis- 
sion, which has been, in existence for about seventeen years. 

You are to be congratulated on your action in organizing a chapter 
of that Association. 

It has been a pleasure to meet and be with you. I thank you for 
the invitation. I congratulate you on your evening’s work, and 
you well in everything you undertake, individually and collectively. 








T 











The Meaning and Significance of the Out-of- 
Pocket, Constant, and Joint Costs in 
Motor Carrier Operation 


By Dr. Forp K. Epwarps* 


Introductory Statement** 


The purpose of this statement is to provide such minimum de- 
scription of the nature and characteristics of motor carrier costs as will 
give the reader an understanding not only of the principles underlying 
the segregation and treatment of the out-of-pocket (long-run variable) 
costs, the joint costs and the constant costs, but also of the economic 
significance, which is attached to each of these elements of cost from the 
standpoint of rate making. There is no thought herein of making any 
new contribution to cost or rate theory; rather the endeavor is to por- 
tray the basic principles which have been evolved by those working in 
the field of transportation costs and the relation of these costs to rate 
making. 


1. The Out-of-Pocket (or variable) Costs 


With a few exceptions most producers of goods or services offer 
a multitude of products and services. Their plants, whether factories, 
farms, or truck lines, are in reality multiple purpose facilities in that 
they are used in the simultaneous production of several products or 
services. A factory, even though limited to the production of like ar- 
ticles, may turn out a multitude of related products in one field, each 
product taking a specific price. The farm may produce several items 
including cotton, cottonseed, livestock, poultry products, ete., each 
having a different selling price per unit of output. The truck line may 





* This is a study issued as information (statement No. 4614, file No. 7-D-12) by 

the Bureau of Transport Economics and Statistics of the Interstate Commerce 
Commission and “has not been considered or adopted by the Interstate Commerce 
Commission.” 
_ Ina preface by Dr. W. H. S. Stevens, Director of the Bureau, he states: “This 
is the second study of a series dealing with the analysis of transportation costs. 
The first of these studies ‘Rail Freight Service Costs in Various Rate Territories of 
the United States’ was prepared by the Cost Section of the Bureau from exhibits 
introduced by the Head Cost Analyst of that Section, in Docket 28300 and was pub- 
lished in 1943 as Senate Document 63, 78th Congress, Ist session.” 

**In the preparation of this chapter the following works were especially help- 
ful: Studies in the Economics of Overhead Costs, J. Maurice Clark (1923); “The 
Literature on Railway Rate Theory,” D. Philip Locklin, Quarterly Journal of Eco- 
nomics, Vol 47, 1933, pp. 167-230; Economics of Transportation, D. Philip Locklin 
(Business Publications, Inc., Chicago, 1938), Chapter VII, “The Theory of Railroad 
Rates,” pp. 140-167; “Cost and Value of Service in Railroad Rate-Making,” M. O. 
Lorenz, Quarterly Journal of Economics, Vol. 30, 1916, pp. 205-32; “Joint and Over- 
head Cost and Railway Rate Policy,” Donald H. Wallace, Quarterly Journal of 
Economics, Vol. 48, 1934, pp. 583-619; The Interstate Commerce Commission, Vol. 
II-B, I. L. Sharfman (1936), pp. 443-527, 756-767; The Price of Transportation 
Service, W. M. Daniels (1932). 
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haul a great variety of commodities of differing weight density, size of 
shipment, and value for a wide range of distances thus providing a very 
large number of services each of which must be individually priced. 

The costs of producing these various products and services fall into 
two groups: first, those expenses which can be directly assigned to each 
separate product or service, and, secondly, those expenses which are in- 
curred on behalf of the operation as a whole. 

The expenses which can be assigned to any given product or serv- 
ice (i. e., the out-of-pocket costs) include those direct costs for labor, 
material, equipment, supervision, interest, ete., which were incurred 
solely as a result of the production of the given services. Stated dif. 
ferently, the assignable expenses include those expenses which could 
have been avoided if the service had not been rendered.1 They include 
not only those separable items of cost which can be directly observed 
and measured, such as the labor required to load 10 tons of canned 
goods on a truck, but also that portion of the otherwise common ex- 
pense which varies directly with the units of output, such as the wear 
and tear on line-haul equipment occasioned by the miles run. In this 
latter case the relation between the units of service rendered (i. e., ton- 
miles) and the added expense incurred for maintnance may be less ob- 
vious than in the former case, but it is no less real. In both cases 
added increments of output occasion added increments of expense, and 
such added increments of expense are directly assignable on a cost-of- 
service basis to the added traffic occasioning the added expense. 

By observing the effect on the expenses of adding or withdrawing 
increments of traffic, or by comparing like operations having a wide 
range in traffic volume.? it is possible to determine within reasonable 
limits that portion of the expenses which, over a period of time, rise 
and fall in direct proportion to changes in output. By dividing the 
expenses of this latter character (i. e., the out-of-pocket or long-run 
variable costs) by the appropriate units of work or units of service 
(i. e., tons handled, ton-miles, shipments billed, ete.), there is obtained 
the out-of-pocket or added-traffic cost per unit of service performed. If 
the units of service consumed in handling a given shipment between two 
given points are multiplied by the applicable out-of-pocket cost per 
unit, and the products totaled, the aggregate cost thus obtained con- 
stitutes the out-of-pocket expense incurred in handling the shipment. 
Conversely, the figure indicates the out-of-pocket expense which could 
have been avoided had the shipment not been handled. It scarcely 
needs to be pointed out that the out-of-pocket costs as thus computed 





1“It is the extra expense incurred if this particular traffic moves . . ., and not 
incurred if it does not so move, which is termed the ‘out-of-pocket’ expense for 
this particular item of traffic.” Winthrop M. Daniels, The Price of Transportation 
Service, p. 62. “Costs which may be segregated, which are first incurred when 4 
particular article is offered for transportation, and which disappear when that 
article ceases to move, are known as out-of-pocket costs. They change, by. their 
very nature, in proportion to the amount of traffic, and they are, therefore, variable. 
Stuart Daggett, Principles of Inland Transportation, (Third Edition, 1941), p. 317. 

2J. M. Clark, Economics of Overhead Costs, (1923), p. 223. M. O. Lorenz and 
B. T. Elmore, Out-of-Pocket Cost As a Factor in Determining Freight Rates, |. C.C. 
Statement No. 3352 (1933), pp. 19-30. 
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are equally applicable to all shipments of a given weight, length of 
haul, density, ete., irrespective of whether they represent previously es- 
tablished business or newly acquired traffic. The units of work per- 
formed are identical in either case. 

To sum up, the assignable expenses include those expenses which, 
over a period of time, vary directly with the volume of output. Stated 
differently, they consist of the long-run variable costs. When such 
costs are computed for a unit of traffic (i. e., per ton, per carload, etc.), 
—they are commonly referred to as the out-of-pocket or added traffic 
cost. They are also called the direct cost, separable cost, prime cost, 
or differential cost. 

The producer normally will not sell any segment of his output for 
less than the out-of-pocket costs he incurs in producing it. To do so 
would be to ineur an expense greater than the revenue received. Such 
losses can be avoided by withdrawing the service. For this reason the 
out-of-pocket costs normally set the minimum below which prices or 
rates are not permitted to fall. 


2. The Constant Costs 


The constant or indirect costs include the remaining expenses which, 
within the limits of the range of output under study, are unaffected by 
increases or decreases in production. They stem from the fundamental 
fact that increases or decreases in output are not followed by propor- 
tionate increases or decreases in the expenses. The constant costs can, 
in effect, be viewed as consisting of those expenses which are incurred 
on behalf of the operation as a whole. They can be avoided only by 
abandoning the entire operation, or, at least, very substantial parts of it. 
They cannot be traced to particular units of output, or classes of cus- 
tomers.* 

When an operator first starts production, the constant costs con- 
sist of the indirect expenses for that minimum-sized plant with which 
the business can be started such as supervision, interest on the invest- 
ment, insurance and taxes. As there is no relation between such mini- 
mum expenses and the units of work performed, it follows that such 
expenses cannot be attached to any specific units of output on a cost-of- 
service basis. It is true that in the long run the total revenues must be 
sufficient to recover these constant or indirect expenses, but one cannot 
say how much of such expense is attributable to any given unit of out- 





3See J. M. Clark, Studies in the Economics of Overhead Costs (1923), p. 1. 

_M. O. Lorenz explained the concept as follows: “When expenses grow less 

rapidly than the traffic, a portion of the expenses may be looked upon as abso- 

lutely independent of the traffic and a portion as varying exactly with it.” “Cost 

my eo of Service in Rate Making,” Quarterly Journal of Economics, Vol. 
, p. ° 

4J. M. Clark, Encyclopaedia of Social Sciences, (1937), Vol. Il, p. 511. 

Stuart Daggett defines the constant costs as follows: “The phrase ‘constant 
cost’ has been used . . . to indicate those expenses which, in the aggregate, do not 
change with changes in the volume of business done, neither rising as traffic grows 
“ul Se ~ _— declines.” Principles of Inland Transportation, Third Edi- 

’ , p. 316. 
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put. This is obvious, inasmuch as constant expenses are unrelated to avoi 
the separate units of output, and, indeed, continue even though the join 
production of any given unit should cease. join 
One might point out that if all the units of output are identical, in ¢ 
such as, let us say, one-pound loaves of bread, one. can divide the total one 
indirect expenses by the total of the loaves of bread and arrive at a is h 
prorata cost per loaf of bread which can be used in fixing prices. But 
even then the result cannot be truly labelled as the cost for any partic. mov 
ular given unit; rather, it is to be defined as a statistical apportionment full 


of the constant or indirect expenses over all the units of output. If all 
such units are identical and no discrimination is practiced, the sum of 
the out-of-pocket costs plus this prorata distribution of the constant 
costs yield a figure which represents a fully compensatory selling price. 





On the other hand, if the output of the bakery consists of unlike things, ag’ 
such as loaves of bread, and assorted cakes, any apportionment of the ert 
constant costs over the units of output, say, pound for pound, no longer age 
can be the sole guide in price fixing, unless one were to ignore the value- pla 
of-service considerations, that is, the relative demand® for bread versus obt 
cake. If the latter factor is taken into consideration, the fully dis- my 
tributed cost, while providing a yardstick for comparative purposes, the 
nevertheless can be but a point of departure in fixing prices. e 

These unassignable expenses are referred to as the constant costs, al 
indirect costs, fixed costs, overhead costs or burden. They are also tre 
sometimes called the joint costs although this term, for purposes herein, to 
has been given a much more restricted meaning, as explained herein- tr 
below.® 


3. The Nature of Joint Costs = 


Joint costs are those costs incurred in the manufacture of two or ro 
more products which result from a single, indivisible operation. Classic ti 
examples of joint cost production are the growing of cotton fiber and tic 
cottonseed, the production of hides and beef, and the manufacture of 
butter and buttermilk. The production of the one commodity (or at of 
least the completion of one or more stages of its production) is insep- - 


arable from the production of the other; that is, two products result 
(in whole or in part) from but a single operation, the one being the un- 








5 Output may have numerous dimensions, such as number of customers, num- 
ber of sales or deliveries, or weight or bulk of goods and distance delivered. See ti 
J. M. Clark, ibid. 

6 The meaning of “demand” is dealt with more fully hereinbelow. y 

7 Donald H. Wallace defines overhead cost as meaning a body of cost which does t 
not vary in the same proportion (and in the same direction) as output. Qwuarterly s 
Journal of Economics, (1934) Vol. 48, p. 584. i 

8]. Maurice Clark states: “In the broad sense joint cost has been frequently 
spoken of as any cost incurred for the benefit of the entire business or of a con- f 
siderable class of business as a whole, and not for its separate parts. Used loosely, ( 
the term may be virtually equivalent to untraced cost, or constant cost, or indi- 
rect cost. In its origin, however, the term had to do with a special problem, namely, 
that of by-products, and it is more useful if it is confined to this original meaning. 
Studies in the Economics of Overhead Costs (1923), pp. 58-59. 
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avoidable result of the production of the other. The expenses for the 
joint operation are obviously not capable of separation between the 
jointly produced products on a cost-of-service basis. The basic approach 
in cost finding of determining the expenses which could be avoided if 
one or another of the joint products were withdrawn from production 
is here both unworkable and meaningless.'® 

An example of joint costs in the trucking industry is the return 
movement of line-haul equipment, a subject which is dealt with more 
fully hereinbelow. 


4. Differences Between Constant and Joint Costs 


Constant costs, while similar to joint costs in that they are not as- 
signable to the individual units of output on a cost-of-service basis nev- 
ertheless differ from joint costs in some important respects... When an 
agency of transportation through successive additions to its staff and 
plant, reaches that volume of output at which maximum efficiency is 
obtained, the law of decreasing costs no longer applies and all costs be- 
come variable with output. The out-of-pocket unit costs then equal 
the over-all average unit costs. Under these conditions, any newly ac- 
quired traffic whose revenues fail to cover over-all average unit costs 
also fail to cover out-of-pocket costs. Low rates made to encourage 
traffic when the carrier was operating at much below capacity may need 
to be scrutinized to see that they are not throwing a burden on other 
traffic. On the other hand, the joint costs lose none of their charac- 





® Jacob Viner states, “The most serviceable definition designates as joint prod- 
ucts commodities which are sufficiently distinguishable from each other to have 
different markets and to command different prices even under competitive condi- 
tions, but which are partly or wholly the outcome of a common process of produc- 
tion.” Encyclopaedia of Social Sciences, (1937), Vol. 4, p. 473. 

D. Philip Locklin states, “ . . . true jointness exists only when the production 
of one commodity necessarily results in the production of another.” Quarterly Jour- 
nal of Economics, Vol. 47, p. 194. 

- See also, Lewis H. Haney, Quarterly Journal of Economics, (1916), Vol. 30, p. 


10[t should be pointed out that the jointly produced service may be but a 
subdivision of a larger production process, the costs of which, when taken in their 
entirety, can be separated between their variable and constant components the same 
as any other expense. Thus, while the expense for the return movement of line-haul 
trucking equipment is of the nature of a joint cost, the number of round trips 
made, taking the operation as a whole, is in large measure proportional to the total 
volume of traffic hauled. In other words, the expense for line-haul fleet operations 
taken as a whole can be broken down into its constant and variable components de- 
spite the fact that each single round-trip movement by a unit of the fleet has within 
itself all the elements of a joint cost. 

11“Precise distinction between joint and overhead cost is indispensable; and 
formulation of the rate policy appropriate to each is no less necessary.” Wallace, 
Quarterly Journal of Economics (1934) Vol. 48, p. 586. 

12 Wallace, Quarterly Journal of Economics (1934), Vol. 48, pp. 597-98. 

I. L. Sharfman states in this connection, “where increments of traffic add pro- 
Portionately to cost, value of service has no function to perform...” The Inter- 
state Commerce Commission, Vol. I11-B (1936), p. 462. 
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teristics as capacity is approached.'* Cotton fiber and cottonseed are 
joint cost products irrespective of the degree to which the productive 
capacity of the soil is being utilized. The return of equipment is as much 
as joint cost when a truck line is operating at capacity as it was when 
it was operating at partial capacity. 

A second difference between constant costs and joint costs is that 
the constant costs constitute only a small portion of the trucking expenses 
and hence can be used to justify only limited discrimination in rate 
making.'* Joint costs incurred in connection with the return movement 
of trucking equipment, even though limited to line-haul running ex- 
penses only, relate to a large percentage of the costs and may be used 
to justify wider spreads in rates as between directions of haul than can 
be justified from a consideration of the constant costs taken alone. 

There is a third difference between constant costs and joint costs in 
that there is a tendency toward an inverse relation in the prices for 
jointly produced products which has no counterpart where only con- 
stant costs are involved. Using again the classic example of cotton 
fiber and cottonseed, as the demand for cotton fiber increases. more 
cotton is grown with the probable result that more cottonseed is made 
available than the market will take at the existing price. The price for 
cottonseed, therefore, falls to that point where the demand will take 
all the seed produced. On the other hand, a fall in the price of cotton 
fiber will discourage production thus leading to a decline in the supply 
of cottonseed and an increase in its price. In short, the prices of joint 
cost products tend to vary inversely, the result being the encour- 
agement of a full and complete utilization of the jointly produced prod- 
ucts. 

The same principle applies in connection with the joint costs pres- 
ent in the return movement of equipment. A demand for truck trans- 
portation in one direction only (say, A to B), will occasion a high rate 
to cover the round-trip costs. But if a low rate at something above the 
out-of-pocket terminal costs will stimulate a demand in the opposite 
direction (B to A), it will be offered up to the point where the un- 
utilized capacity is absorbed. However, such a rate structure may be 
highly unstable. Should the high-rated commodity cease to move, the 
low-rated commodity must either pay a much higher rate or cease to 
move also. Competition among operators for the high-rated traffic, re- 
versals in the direction of traffic flow, or the appearance of high-rated 
traffic from B to A, thus displacing the low-grade freight, will upset the 
rate structure as the ‘‘by-product”’ traffic finds itself shifted to the 





13 Wallace, “ . . . joint cost justifies some discrimination in rates charged to 
consumers with differing intensities of demand even after capacity is best uti- 
lized . . .” Quarterly Journal of Economics, (1934) Vol. 48, p. 585. 


Locklin, “If railway rates are truly subject to the law of joint cost, competition 
will not destroy discriminating rates. All the competition imaginable would not 
cause equal prices on cotton fiber and cottonseed, nor on wool and mutton, nor 
on gas and coke,” Quarterly Journal of Economics, (1933) Vol. 47, p. 190. . 

141ocklin, “The terms [differential charging or discrimination] refer to dif- 
ferences in rates not justified by differences in cost of service.” Economics of Trans- 
portation, (1938), pp. 145-46. 
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classification of ‘‘principal’’ traffic upon which full costs must now be 
recovered. Some compromise must be made between the advantages 
of the long-term stability of rates on the one hand, and, on the other, 
the benefits accruing from the maximum utilization of the plant and 
equipment based on the frequent adjustment of rates to changes in the 
conditions of demand.'* 


5. Separation of Motor Carrier Costs Between The Out-of-Pocket 
(variable) and The Constant Expenses 


The previous explanation of out-of-pocket costs, constant costs, 
and joint costs has been of a general nature. The following analysis 
treats directly of motor carrier operations. In the trucking industry 
the so-called one-truck operator will find some of his costs constant. 
Although his repairs and fuel are largely proportional to miles operated, 
his expenses for interest on investment, taxes, and insurance are, within 
limits, of a fixed character. They are unaffected by whether he hauls 
half a load or a full load. However, as already indicated, when his 
business grows to a point where he must purchase and operate two 
trucks, these same expenses will become variable in large part. When 
five, ten, or more trucks are operated over a route, it is obvious that, with 
some lag, the amount of equipment owned and maintained becomes ad- 
justed to the volume of traffic handled. Interest,’® taxes, and insurance 
on equipment now vary almost directly with the traffic moved. They 
become long-run out-of-pocket costs. The operator has now exhausted 
the unutilized capacity he may have had when he started operation with 
his single truck and the capacity he now maintains will, over a period of 
time, be adjusted to the amount of service rendered.” 





15Speaking of rate stability where constant and joint costs exist Wallace 
states: “In an industry where the price structure must reflect a congeries of eco- 
nomic relationships extreme in complexity and difficult of ascertainment, stability 
in rates through seasonal fluctuations has many advantages, and stability through 
cyclical swings may bring some benefits. It is evident, however, that the greater 
the stability, the higher must be rates in general and the larger the degree of dis- 
crimination, because average utilization will be less. This suggests that there is 
such a —_ as undue stability. Complete rigidity of rates through a period of 
substantial fluctuations in demand conditions van A result in much waste in the 
form of idle capacity because the principles of rate making proper to joint cost 
and overhead cost respectively were not employed. The greater the proportion of 
total costs made by constant costs (and hence the larger the joint costs for different 
periods) the stronger is the case for changing rates when demands fluctuate sub- 
stantially. The optimum degree of stability or variation through a period of 
shifting demands must be determined by careful study of facts and probabilities.” 
Quarterly Journal of Economics, (1934), Vol. 48, p. 616. 

16 M. O. Lorenz points out in speaking of interest charges on rail equipment that 
such charges are as closely related to the traffic as are the maintenance charges 
for equipment, Quarterly Journal of Economics, (1916), Vol. 30, p. 229. 

17]. Maurice Clark observed in this connection: “Starting with a search for 
certain accounting items which do not vary at all with variations in business and 
other items which vary in proportion to business, one soon finds that there are no 
items that remain permanently unchanged, few that remain unchanged for relatively 
short periods, and none that always vary exactly in proportion to business. As a 
result, every item of cost is bound to have a mixed character.” Studies in the 
Economics of Overhead Costs (1923), p. 51. 
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The same result appears if the adjustment of the capacity to the 
demand is achieved by an inflow of new operators, each owning but one 
or two trucks. While the costs for any one operator may be partly of 
a fixed character, in the aggregate the costs of rendering the service 
are as variable as if one operator owned and operated all the equipment. 

The principles stated above lead to the conclusion that the costs for 
the trucking industry over an extended period are very largely propor- 
tional to the volume of business done. This is characteristic of indus- 
tries where there are either a very large number of small producers jn 
the field or where a few big operators perform the service with a plant 
consisting of a large number of small units (i. e., trucks) the number of 
which, over a period of time, becomes adjusted to the volume of trans- 
portation service performed. 

The fact that some small part of the expenses in the motor carrier 
industry does not increase in direct proportion to the volume of traffic 
(i. e., behaves as though it were of a constant character and unrelated 
to the traffic volume) may be attributed to one or other of the following: 
the companies are relatively small and have not fully outgrown the min- 
imum-sized plants with which their operations started, the result being 
a less than proportionate increase in their expenses as they obtain in- 
creased utilization of their original facilities; or the long-run growth of 
traffic has permitted the gradual introduction of a larger, more expen- 
sive but at the same time a more efficient plant which makes possible an 
operation at a lower unit cost.1* Industries where this latter situation 
exists are referred to as industries of increasing returns or decreasing 
costs.!® 

It is important to note that the classification of an item of cost as 
out-of-pocket (variable) or constant may depend upon the period of time 
under consideration. For example, some items, such as administrative 
overheads and property taxes, may remain relatively constant in the 


18M. O. Lorenz has stated in this connection: “An industry of increasing re- 
turns is one in which an increase in the volume of business done by a given enter- 
prise results in a reduction in the cost of performing a unit of service. This may 
result, on the one hand, from the fuller utilization of the existing plant, or, on the 
other hand, from the substitution of a more efficient plant for a less efficient one 
in so far as this is dependent upon a mere increase in traffic.” “Cost and Value 
—— in Rate Making,” Quarterly Journal of Economics, (1916), Vol. 30, pp. 

J.. Maurice Clark states: “The basic fact underlying the concept of overhead 
costs is the economy which comes with increased utilization of productive equip- 
ment that had idle capacity. Increased output requiring enlargement of capacity 
may also bring economy of a different sort. This results typically from the fact 
that enlarged capacity makes worth while the installation of more elaborate fixed 
equipment, bringing lower output costs per unit; and this economy pays for the ad- 
ditional capital investment when the output is large enough. Since increasing out- 
put which can at first be handled with the existing plant will if it continues require 
additional plant capacity, which may or may not carry with it further economies, 
the long run and short run effects of such increase may well be different.” “Over- 
head Costs,” Encyclopaedia of the Social Sciences, (1930), Vol. 11, p. 511. 

19 Savings in expenses not traceable to added volume but attributable rather to 
“improvements in the art of transportation” do not result in “constant” costs as 
the term is here used. Such savings in cost are of a different category and do not 
of themselves justify departures from a cost-of-service basis in rate making. 
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face of the short-term fluctuations in traffic (occurring week to week 
or month to month) but become variable with the more permanent 
changes in traffic volume which occur from. season to season or year to 
year. 

"he degree to which costs are variable is also a function of the 
volume of traffic experienced by the carrier. When the operation is in 
its infancy and unused capacity exists, the constant costs will consti- 
tute a larger portion of the total than will be true when the volume is 
larger. Indeed, when the volume of traffic reached that density per 
route-mile at which the maximum efficiency of operation is attained, and 
the law of decreasing costs (i. e., decreased unit costs with increased 
volume) is no longer operative, the costs will become 100 percent var- 
iable. It follows, therefore, that the separation of the expenses between 
out-of-pocket (variable) and constant will depend in some degree upon 
the level of traffic attained. As the rate-making policy‘ will necessarily 
differ under varying degrees of utilization of the motor carrier plant, it 
is to the interest of the rate-maker to know the conditions generally ob- 
taining at the time the rates or rate structure is under investigation. 
Stated differently, the analysis should portray the variable and constant 
costs which are present at that general level of traffic presently being 
experienced by the carrier or carriers for whom the rates are being made. 
Studies of motor carrier costs indicate that, based on the level of traffic 
generally experienced in 1944, and taking an extended period of time, 
the operating expenses, rents. and taxes are somewhere between 90 and 
100 percent variable with traffic volume. Allowances for interest on 
investment and profit are not included in the foregoing. Interest charges 
on a major portion of the investment, particularly that related to the 
investment in equipment, would be a variable cost. The element of 
profit, over and above interest charges, would have the characteristics 
of constant costs in that, although it is a ‘‘burden’’ that must be met 
if the operations as a whole are to have long-term survival value, never- 
theless it is not capable of direct assignment to particular kinds of 
traffic, on a cost-of-service basis. 


6. Joint Costs in The Trucking Industry 
A cost study must give recognition to the joint costs which are 
present in several phases of motor carrier operation. As previously 
indicated the round-trip operation of equipment has the nature of a 
joint cost.2° As all equipment operated in one direction must 
eventually make the return move in the opposite direction, line-haul 





_. 20Referring to the railroad industry, Wallace states, “Two instances of true 
joint cost in the railway industry are now generally accepted. First, the provision 
of facilities for transportation in one direction involves making available roughly the 
same capacity for carriage in the opposite direction. Second, any size of investment 
+ ee for  ‘— at different time.” Quarterly Journal of Economics, (1934), 
ol. 48, p. 4 

Clark points out: “As we have already seen, east-bound and; west-bound traffic 
on railroads furnish another case of joint cost. They are essentially complemen- 
tary and you cannot haul an added car east without being forced to haul it west 
again, empty if it cannot find some cargo. Every haul of an empty car represents 
a possible joint product undeveloped. The special cost of west-bound tonnage is 
merely the excess cost of hauling cars full over hauling them empty, and the rest 
Is Joint.” Studies in the Economics of Overhead Costs (1923), p. 100. 
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transportation service performed in any given direction ievitably 
makes available the same line-haul transportation capacity in the reverse 
direction. Like the growing of cotton fiber and cottonseed, the round- 
trip movement constitutes an indivisible unit of production. The only 
line-haul costs on a round-trip movement which are capable of assign- 
ment to a given direction are those costs which could have been avoided 
if the freight transported in the given direction had not been carried. 
As such line-haul costs are limited to that added fuel and added wear 
and tear which can be separately attributed to the added load, they eon- 
stitute but a very small part of the total line-haul running costs. Thus 
while the total number of round trips operated is closely related to the 
total volume of traffic handled, and the aggregate running costs for all 
round trips can be separated between variable and constant, like any 
other expense, the running costs for any single trip are in a very large 
measure not separable between the separate legs of the trip. In recog- 
nition of this factor, the joint costs for the round trip are given a 
prorata distribution over the total revenue units of traffic hauled on the 
round trip, i. e., they are apportioned over the total round-trip revenue 
ton-miles.?4 

Two other examples of joint costs in the trucking industry include 
the vehicle time consumed in running to and from the pickup and de- 
livery stops,?* and the so-called ‘‘contact time’’ on multiple-shipment 
stops in collection and delivery service. This latter includes the time 
consumed at the stop (i. e., the shipper’s or consignee’s place of busi- 
ness) in starting and stopping the truck, locating the receiver of the 
freight, receiving instructions as to location of freight, miscellaneous de- 
lays, ete. The costs here in question are those related solely to the nun- 
ber of stops made. They exclude the expenses related to the number of 
shipments picked up or delivered at the stop or to the number of pounds 
picked up or delivered at the stop. The two groups of expenses here 
described (i. e., running to the stop and the ‘‘contact’’ time at the stop) 
are of a joint cost character insofar as the traffic picked up or delivered 





21 For example, if a truck hauls a 10-ton load from A to B and returns empty, 
the round-trip costs are charged to the 10-ton load. If it hauls 10 tons from A to B 
and returns with | ton from B to A, the round-trip costs are given a prorata ap- 
portionment over the I1 tons, each ton being charged with one-eleventh of the round- 
trip costs. Any attempt to separate the line-haul running costs by directions 
(i. e., to charge one-half to the movement from A to B and one-half to the move- 
ment from B to A, let us say) and to divide the resulting directionalized costs by 10 
tons in one case and | ton in the other is to ignore the Sondementel nature of joint 
cost. The result is to carry the cost apportionments beyond the point where they 
are either meaningful or significant. In short, any differences between the rates 
from A to B and the rates from B to A must be justified by considerations other 
than differences in the line-haul costs. In the Cost Section’s formula the balanced 
round-trip operations for truckload traffic are separated from the balanced round- 
trip operations for less-truckload traffic and each credited with its own load factor 
in computing costs. However, where vehicles operate in one direction with truck- 
load traffic and return with less-truckload traffic, the round-trip costs are appor- 
tioned equally, ton-mile for ton-mile, over both types of traffic. . 

22 Referred to in the cost formula as collection and delivery running time “pro- 
portional to stops.” It excludes the remaining running time which is related only 
to the total number of trips made. 
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at a single stop is concerned.2* Such costs when computed for each 
separate stop, are given a prorata distribution over the revenue units 
of traffic (hundred-weight) picked up or delivered at such stop. 

Another example of joint costs is found in motor carrier operation. 
Vehicles or terminal facilities acquired to meet transportation demands 
at the peak hours of the day or during the peak seasons of the year 
are available to serve transportation demands coming at off-peak hours 
of the day or off-peak seasons of the year. The expenses incurred in 
making the vehicles or facilities available for the handling of traffic 
at peak periods, such as annual taxes, annual license fees, and those 
maintenance expenses arising from the action of the elements, have the 
characteristics of joint costs, in that the capacity thus made available 
for peak period traffic is also made available at no additional cost®* for 
off-peak traffic. The economic justification for the suggestion some- 
times offered of applying different rates at different times of the year 
rests on the existence of this ‘‘time-jointness.’’5 The underlying prin- 
ciple is that where traffic fluctuates widely from period to period the 
adjustment of the rates to the varying conditions of demand encoun- 
tered at different seasons will encourage the maximum year-round utili- 
zation of the plant and equipment. The joint expenses of the character 
here described can be directly separated, like other expenses, among the 
various service functions, such as line-haul running costs, collection and 
delivery costs, platform-handling and billing and collecting work. The 
expenses as thus separated are given a prorata distribution over the 
applicable service units (tons, ton-miles, etc.) without distinction be- 
tween traffic handled at peak periods and traffic handled during off- 
peak periods. The existence of this ‘‘time-jointness’’ in the motor 
carrier costs has a bearing only when a differentiation in the rates 
between periods of time is in issue. The cost problem then arising is 
that of determining the limit to which a differentiation in rates can 
go (i e., reduced rates in off-peak periods and increased rates in peak 
periods) without reducing the rates below the out-of-pocket costs in- 
curred in the off-peak periods. 

To sum up the subject of joint costs, there is no justification from 
a ‘‘cost-of-service’’ standpoint for apportioning any more of these 
joint costs to any one unit of output resulting from the joint operation 
than to any other unit of output from the same operation. Also, joint 
costs do not lend themselves to an apportionment on the basis of the 
directly assignable expenses for no directly assignable expenses are 
present in a strictly joint-cost operation. In the Bureau’s studies the 
joint costs which are of major significance, i. e., those incurred in some 
phases of the operation of collection and delivery service and in the 
return movement of line-haul equipment, are given a prorata distribu- 





23 These expenses have the characteristics of what are sometimes called “cus- 
tomer costs,” in that they represent the expenses incurred in providing a “readiness 
to serve” which is independent of the amount of service actually rendered (i. e., ship- 
ments or tons picked up and delivered). 

24 That is, at no additional cost for such items as annual taxes, annual licenses, 
fees, and those maintenance expenses which are incurred by the action of the ele- 
ments rather than the wear and tear incurred in handling the traffic. 

25 Wallace, Quarterly Journal of Economics, (1934), Vol. 48, p. 613. 
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tion over the revenue units which are the product of the joint-cost 
operation. The units used, i. e., tons and ton-miles, respectively, are 
generally accepted ‘‘sales’’ units in transportation service. They are 
based on weight (terminal services) or weight multiplied by distance 
(line-haul services) .2¢ 

Irrespective of the disposition of the joint costs in the cost study, 
the rate-maker still faces the problem of determining that rate structure 
which will provide the most equitable distribution of the burden of 
these joint costs, not only as between different commodities but between 
different weight shipments of the same commodity and shipments mov- 
ing in opposite directions. The making of the so-called ‘‘back-haul”’ 
rates is an illustration. The purpose of the cost study is to show the 
difference in rates which can be justified solely on the basis of cost-of- 
service considerations. 

The distribution of the burden is a separate matter requiring an 
interpretation of the value-of-service (demand) factor by kinds of 
freight, sizes of shipment, and directions of movement. 


7. Distribution of The Constant and Joint Costs in Fixing Prices 

The problem faced by the rate-maker is similar to that faced by 
the farmer in selling his cotton fiber and cottonseed. As these are joint- 
cost products, their costs of production are not separable except to a 
very limited degree.2* While the total revenue received from the sale of 
both must in the long run equal their combined cost of production and 
the price for each should at least cover the direct expenses chargeable 
to each, the price which will move each of these products in the market 
must give recognition to the market demand for each.28 This demand 
reflects the buyer’s appraisal of the benefits which flow from the pos- 
session of the product, i. e., its utility to him. It is this buyer’s demand 
which ultimately determines the apportionment of the constant and 
joint costs, i. e., the distribution of the ‘‘burden.’’ Stated differently, 
the distribution of the constant and joint costs must take into consid- 
eration the value of the service or conditions of demand. An evalua- 
tion of these non-cost factors is essential whenever constant or joint 
costs are present in the motor carrier operation. 





26 It might be pointed out that, inasmuch as joint costs (and constant costs also) 
are not capable of assignment to particular shipments on a cost-of-service basis, ap- 
mare aga based on number of packages, customers, shipments, space, etc., might 

e equally appropriate. This is true except for the fact that freight charges are 
usually stated on a weight and distance basis. In recognition of this the cost 
scales constructed in the Bureau studies are based on weight and distance. Expe- 
rience has indicated that this is the form in which the cost data, are most useful to 
the rate-maker. As long as the cost scales are based on weight and distance, the 
constant and joint expenses must be similarly apportioned; otherwise, a distortion 
occurs in the showing of the relative costs for shipments having different weights. 
Where costs are shown in the studies on a per-shipment basis, as in the cave of 
minimum-charge shipments, the expenses are accumulated for a specific weight which 
is representative of the traffic in question. (See discussion of problems encountered 
in apportioning the constant and joint costs on other than a ton and ton-mile basis, 
paragraph 11.) 

27 The only direct expenses assignable on a cost-of-service basis to each product 
are such items as cleaning, baling or packaging, selling. and transportation, which 
are separately incurred by each. 
28 Lewis H. Haney, Quarterly Journal of Economics, (1916), Vol. 30, p. 235. 
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8. Nature of The Value-of-the-Service (demand) Factors 


As economists have observed, pearls are not valuable because men 
dive for them but rather men dive for them because they are valuable. 
Cost must be sanctioned by utility. The utility of transportation service 
to the buyer springs, not from the cost of producing it, but from its abil- 
ity to satisfy his needs or wants. Difference in degree of utility or in in- 
tensity of demand means different ability to bear cost. 

The value of the service or the intensity of the demand for the 
transportation of a given commodity at a given time and place is 
measured by the volume of traffic the shippers will offer for transpor- 
tation at various possible rates. The results when arrayed in a list or on 
a chart is called a schedule of demand. This demand schedule reflects 
all the factors influencing the flow of traffic, including shipper compe- 
tition, market competition, carrier competition, ete. It indicates the 
net effect of the rates themselves upon the movement, of the traffic. The 
relation of the demand schedule to the distribution of the constant costs 
springs from the economic motive present in rate making that the rate 
fixed shall be that which, in conjunction with the volume of traffic in- 
duced by such rate, will result in the largest total contribution to the 
constant or joint costs.2® This process, which requires at least some 
mental conjecture by the rate-maker as to the nature of the demand 
schedule, is commonly referred to as setting rates which will ‘‘move 
the traffic,’’ ‘‘ permit the traffic to move freely,’’ ete. It implies a rea- 
sonably accurate forecast of the resulting increase in traffic and gross 
revenue which will follow any given rate reduction plus an approximate- 
ly correct estimate of the additional expense (out-of-pocket cost) that 
will be incurred in handling the added traffic.*® 


9. Adjustment of Rates to Value-of-Service or Demand Factors 


The practice of adjusting rates to the conditions of demand has 
manifested itself in a number of ways such as the classification of freight 
based on other than cost considerations; the establishment of low rates 
to induce or hold volume traffic for the purpose of maximizing the com- 





_,2%As Hadley explains, the traffic manager lowers rates whenever he thinks it 
will increase net earnings, i. e., as long as it will increase gross earnings faster than 
. ‘oe operating expenses. A. T. Hadley, Railroad Transportation, (1900), p. 


W. M. Daniels tersely sums up the principle as follows: “Expansible volume of 
traffic was the key to reductions in the rate per unit of traffic.” The Price of Trans- 
portation Service, p. 11. 

However, the objective of maximizing the contribution to constant costs is 
subject to the limitation that unjustifiable discrimination (or exploitation) shall 
not be present, that the over-all return, or profit, to the carrier is no more than 
reasonable, and that declarations of public poy shall be observed. 

30 Winthrop M. Daniels, The Price of the Transportation Service, (1932), p. 59. 
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modity’s contribution to the constant costs ;*! reducing rates to meet 
competition; establishing blanket rates from or to large areas; and 
charging more for the transportation in one direction than in the re- 
verse direction on the same or like products. At its extreme, the ad- 
justment of rates to demand has led in the past to such practices as 
charging more for the short haul than for the long haul on the same 
commodity and in the same direction and to the device of rebating.® 

When brought within proper bounds, the ‘‘value of the service” 
(i. e., the conditions of demand) plays an indispensable function in 
the apportionment of constant and joint costs. It is not just a substi- 
tute for inadequate cost data.** It means, in effect, taking advantage 
of a condition of expansible traffic volume where the traffic will respond 
to rate reductions, the results being the encouragement of the maximum 
utilization of the carrier’s plant and equipment, the distribution of the 
constant costs over a larger volume of tonnage, and the attainment of 
a lower level of rates on all traffic, the high-rated as well as the low- 


31 This refers to volume rates on commodity traffic which have been so adjusted 
to the demand schedule as to produce the maximum contribution to the constant or 
fixed expenses. 

The principle involved is that a small contribution per unit of traffic when ap- 
plied to a large traffic volume may yield a greater aggregate contribution than is 
obtainable from a small volume of traffic and a relatively large contribution per 
unit. Any increase thus obtained in a commodity’s aggregate contribution to the 
constant expenses serves to reduce the revenue needed from the higher rated 
traffic, providing, of course, the rate level as a whole is so adjusted, over the long- 
term period, that the carrier makes no more than a fair return. Stated differently, 
volume rates, if economically justified, should ultimately result in lower rather than 
higher rates on other traffic. It is to be noted that traffic moving under volume 
rates may contribute less than a prorata share of the constant costs, (i. e., may 
move at something less than fully distributed costs). However, as is evident from 
the foregoing, this does not necessarily indicate that such rates are unprofitable or 
throw a burden on other traffic. Indeed, if the volume rates are so adjusted as to 
maximize the contribution above out-of-pocket costs, the contribution to net reve- 
nue is at its maximum and the burden on other traffic is at its minimum, at least 
insofar as the study traffic is concerned. 

The application of the foregoing principle is not without its dangers as Sharfman 
points out: “Rates should not be! so low, it has often been said, as to cause other 
traffic to be burdened; and the common assumption is, that if a description of 
traffic pays enough to cover, the costs imputable to it, no burden is imposed— 
that, instead, the remaining traffic is benefited. But such a result would follow 
only if the favored traffic could not otherwise be secured. Traffic moving at rates 
which are low in proportion to capacity utilized can be fundamentally justified only 
because higher rates would obstruct the flow of traffic and thereby reduce the net 
return. It is this necessity of low rates to get the traffic that is decisive; unless 
such rates can be supported on that basis, a failure to cover all costs plus a full 
share of return on capital imposes a burden on other traffic. This follows from 
the underlying rationale of departing from a strict cost standard—namely, that 
such departure is necessary to achieve an economical utilization of railroad facilities. 
If due caution is not exercised, the doctrine that low-grade traffic should enjoy low 
rates may be given effect in default of its only economic justification.” |. L. Sharf- 
man, The Interstate Commerce Commission, (1936), Vol. III-B, pp. 461-62. 

82 Locklin, Quarterly Journal of Economics, (1933), Vol. 47, p. 169. 

88Sharfman, The Interstate Commerce Commission, (1936), pp. 458-59. 
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rated, than could be realized if differences in rates were limited solely 
to the differences in cost-of-service.** 


10. Rule of Northern Pacific Railway Company vs. North Dakota 


As the disposition of the constant expenses in a cost study must 
give consideration to the pronouncements of the Courts, reference 
should be made to the decision of the Supreme Court in Northern Pacific 
Railway Company vs. North Dakota.*® The Court found that rates 
fixed by the State of North Dakota on lignite coal were confiscatory in 
that they did not cover the full cost of the service, including an appor- 
tioment of the nonvariable expenses. The Court said: 


‘* . . we entertain no doubt that, in determining the cost of 
the transportation of a particular commodity, all the outlays which 
pertain to it must be considered. We find no basis for distinguishing 
in this respect between so-called ‘out of-pocket costs,’ or ‘actual’ ex- 
penses, and other outlays which are none the less actually made 
because they are applicable to all traffic, instead of being exclusively 
incurred on the traffic in question. Illustrations are found in out- 
lays for maintenance of way and structures, general expenses and 
taxes. It is not a sufficient reason for excluding such, or other, ex- 
penses to say that they would still have been incurred had the par- 
ticular commodity not been transported. That commodity has been 
transported ; the common carrier is under a duty to carry, and the 
expenses of its business at a particular time are attributable to what 
it does carry. The State cannot estimate the cost of carrying coal 
by throwing the expense incident to the maintenance of the road- 
bed, and the general expenses, upon the carriage of wheat; or the 
cost of carrying wheat by throwing the burden of the upkeep of 
the property upon coal and other commodities.’’ 


While this statement indicates that all costs must be taken into con- 
sideration in fixing rates, the Court, nevertheless, appreciated the prob- 
lem of dealing with the constant expenses when it laid down the fol- 
lowing rule :%¢ 


‘*The outlays that exclusively pertain to a given class of traf- 
fic must be assigned to that class, and the other expenses must be 
fairly apportioned. It may be difficult to make such an apportion- 
ment, but when conclusions are based on cost the entire cost must 
be taken into account.’’ (Italics supplied) 





“ 


34D. Philip Locklin summed up the issues as follows: “ ... charging what the 
traffic will bear means charging the rate on each commodity which, when the volume 
of traffic is considered, will make the largest total contribution to fixed or overhead 
expenses.” “If the distinction between constant and variable expenses has been 
fully grasped it will be apparent that preferential rates relieve rather than increase 
the burden on other traffic if two conditions are fulfilled. These are that the rate 
must more than cover the direct costs; and that the traffic will not move at higher 
rates. When these conditions are fulfilled preferential rates are of benefit to all 
concerned.” E. Philip Locklin, Economics of Transportation, (1938), pp. 159, 161. 

35 236 U. S. 585, 596 (1915). 

86 [bid., p. 597. 
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The view has sometimes been expressed that under this rule a rate, 
to be above a confiscatory level, must cover the assignable (out-of-pocket) 
costs plus some arbitrary apportionment of the constant costs. But, 
as economists have hastened to point out, the effect would be to give 
constant costs a significance in law which they do not have in eeo- 
nomics.**7 The value-of-the-service (demand) factor is not identical 
for all freight or all markets. Prices are never based on an arbitrary 
apportionment of the constant or fixed expenses. Indirect expenses 
never burden all traffic proportionately, ton for ton, irrespective of the 
ability of the traffic to pay. 

Some evidence of the meaning of the term ‘‘fairly apportioned” 
appears in the following citation from the same decision. 


‘The legislature, undoubtedly, has a wide range of discretion in 
the exercise of the power to prescribe reasonable charges, and it is 
not bound to fix uniform rates for all commodities or to secure the 
same percentage of profit on every sort of business. There are 
many factors to be considered,—differences in the articles trans- 
ported, the cars required, the risk assumed, the value of the service, 
and it is obviously important that there should be reasonable ad- 
justments and classifications.’’ (Italics supplied) (pp. 598-99) 


The Court specifically states that value of service elements are a 
factor in rate making. Obviously, they cannot be a factor in rate mak- 
ing without being a factor in the apportionment of the constant costs, 
the latter being the only costs remaining after one disposes of the as- 
signable. (out-of-pocket) expenses. It is noted that the Court treats 
profits as something apart from costs, but profits whether collected 
as a fair return on fair value (cost of capital) or as incentive payments 
to the entrepreneur, are in the long run no different from any of the 
other costs that must be recovered if the service is to have long-run sur- 
vival value ; except possibly in that they have more of the characteristics 
of indirect expenses than is true for such items as fuel or labor. 

The Court further stated: 


“With respect to particular rates it is recognized that there is a 
wide field of legislative discretion, permitting variety and classi- 
fication, and hence the mere details of what appears to be a rea- 
sonable scheme of rates, or a tariff or schedule affording substantial 
compensation, are not subject to judicial review. But this legisla- 
tive power cannot be regarded as being without limit. The con- 
stitutional guaranty protects the carrier from arbitrary action .. .; 
and where it is established that a commodity, or a class of traffic, 
has been segregated and a rate imposed which would compel the 
carrier to transport it for less than the proper cost of transpor- 
tation, or virtually at cost, and thus the carrier would be denied 
a reasonable reward for its service after taking into account the 
entire traffic to which the rate applies, it must be concluded that 
the State has exceeded its authority.’’ (Italics supplied) (p. 604) 





87 Locklin, Quarterly Journal of Economics, (1933), Vol. 47, p. 211. 
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In view of the characteristics of motor carrier costs, it is believed 
that the term ‘‘the proper cost of transportation,’’ as here used by 
the Court consists of the out-of-pocket or directly assignable costs plus 
such contribution toward the unassignable or constant expenses (i. e., 
remaining revenue needs) as the value of the service or the conditions 
of demand will permit. Any other concept could not be reconciled with 
the fundamental nature of transportation costs.** 


11. The Treatment of Constant Costs in Rate Case Exhibits 


The foregoing analysis of the nature of costs sets forth the issues 
which the cost analyst faces in computing costs to be used for rate- 
making purposes. To paraphrase the Court in Northern Pacific Rail- 
way Co. vs. North Dakota, the expenses which exclusively pertain to 
a given class of traffic (i. e., the out-of-pocket or assignable expenses) 
must be assigned to that class of traffic and the other expenses must 
be fairly apportioned. Such apportionment for rate-making purposes 
must ultimately be based upon the value-of-service (i. e., demand) factor. 
From the brief explanation of the nature of the value-of-service factors 
or conditions of demand set forth hereinabove, it is obvious that an 
evaluation or economic analysis of these elements is something separate 
and apart from the computation of the costs. 

Yet, whatever may be the problems faced in dealing with the con- 
stant costs, the Northern Pacific rule makes one fact clear, their pres- 
ence cannot be ignored by the rate-maker. To merely state the con- 
stant costs as a system-wide lump sum, as is sometimes suggested, makes 
it difficult for the rate-maker to grasp their relative importance and 
significance in the fixing of a rate on a specific article between two 
given points. For this reason, it is helpful if they be reduced to a unit 
basis even though the result, for reasons already stated, must be con- 
sidered as a point of departure rather than as a final figure in making 
arate. Where a showing of the comparative full cost of transportation 
for different geographical regions or agencies of transportation is de- 
sired, the constant or fixed costs must of necessity be included in the 
unit cost figures used. 

A common practice in cost studies is to apportion the constant costs 
on the basis of the directly assignable expenses. This is sometimes called 
the ‘‘dollar basis’’ of apportionment. It is the simplest method of pro- 





38 As the Court makes clear, the constant costs cannot be ignored. However, 
the constant costs, by their very nature, are not capable of assignment to partic- 
ular kinds of traffic on a “cost-of-service” basis. As M. O. Lorenz points out, these 
constant costs represent the scope for the value-of-service element. Quarterly Jour- 
nal of Economics, Vol. 30, p. 219. 

J. M. Clark points out in a similar vein: “The differential costs have to be 
covered by any unit of business if it is to be worth taking as a separate increment. 
The rest have to be at least approximately covered by the business as a whole in 
the long run, but in the short run there is no such necessity; and in any case the 
amount borne by any given part of the business is a matter of policy and appor- 
tionment, not of controlling necessity arising from the facts of cost. So far as the 
decision is governed by economic law, sensitiveness of demand is likely to be the 
ne ‘a “Overhead Costs,” Encyclopaedia of the Social Sciences, (1937) 

ol. 11, p. 511. 
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cedure, and, where the output consists of unlike products, it may be the 
only method available. If the constant costs are relatively small, and 
the issues are fully understood, such a procedure may serve the purpose. 
However, this basis of apportionment has the disadvantage of appor- 
tioning a relatively large amount of the constant expenses to shipments 
where the out-of-pocket cost per hundred pounds is relatively high as 
compared to that for the average traffic. In truck transportation this 
would particularly apply to less-truckload shipments the costs per hun- 
dred pounds for which, in the smaller weight brackets and lighter 
densities, may be several times the cost per hundred pounds on large 
shipments for the same length of hauls. In such case the constant costs 
apportioned to each 100 pounds of the small shipments may be several 
times that apportioned to the large shipment. By the same token, a 
relatively small amount of the constant expenses is apportioned to each 
100 pounds where the direct costs are low, such as on large shipments 
and commodities of high density. This result cannot be reconciled with 
the fact that from a cost-of-service standpoint there is no justification 
for apportioning any more of the constant expense to any one ton or 
ton-mile than to any other ton:or ton-mile in setting up comparative cost 
figures. This follows from the fact that no relation exists between the 
constant costs and the amount of work performed in handling the 
traffic.*® 

There is also an element of inconsistency in showing fully distrib- 
uted costs per 100 pounds for two separate shipments which differ by 
an amount greater than can be justified by any differences in the phy- 
sical transportation conditions surrounding their movement. The result 
is to exaggerate the savings which would accrue to the carrier as a result 
of a shift from small shipments to large shipments. 

The thought has sometimes been advanced that a relatively high 
out-of-pocket cost per 100 pounds is usually accompanied by a corre- 
spondingly high value of service or ability to pay, and that, therefore, 
the dollar apportionment of the constant costs gives effect to value-of- 
service considerations. The counterpart in industrial or commercial 
price fixing is the distribution of the ‘‘overhead burden’’ through a uni- 
form percentage mark-up over the direct costs. The result is not 
strictly cost. Rather it is a combination of the direct cost plus an ar- 
bitrary apportionment of the overhead using the direct cost as a rough 
measure of the consumer’s ability to pay (intensity of the demand) 
where experience may have shown such procedure to be workable. The 
principle that high direct costs are accompanied by a high ability to 
pay has too many exceptions, however, to make it one which can gen- 
erally be relied upon. Factors governing costs, such as the size of the 
shipment, density of the commodity, and the length of haul are not 
necessarily measures of the value of the service or the conditions of de- 
mand which may vary as between commodities, directions of haul, 
lengths of haul, and market areas. The element of demand should be 
considered on its own merits. 





89 |f there were a relation between the costs and the amount of work performed 
or the manner of handling the traffic, the costs obviously would not be constant. 
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An alternative procedure in apportioning the constant costs is that 
based on a direct distribution of such expenses over the revenue units of 
traffic handled. The effect is to state these expenses as a revenue need 
per unit of revenue traffic. An equal contribution to the constant costs 
is charged to each class of consumer per revenue unit of service per- 
formed. The constant expenses which are incurred in terminal oper- 
ation and which are unrelated to the length of haul are distributed over 
the revenue units in terminal service, i. e., revenue tons originated and 
terminated; while the remaining expenses which are related to the 
length of haul are distributed over the revenue units in line-haul serv- 
ice, i. e., revenue ton-miles. This procedure is based on the principle 
that where no justification exists from a cost-of-service standpoint in 
apportioning more of the constant expense to any one revenue unit of 
traffic than to any other revenue unit of traffic, it should be distributed 
equally and uniformly over all. Where distance is not involved, the 
revenue unit believed proper for this purpose is that upon which the 
rates are fundamentally based, i. e., weight. Where distance is involved, 
the revenue unit is that of weight multiplied by distance, i. e., hundred- 
weight-miles or ton-miles. These revenue units are in effect the basic 
“sales units’’ in transportation service. 

This treatment of the constant expenses has the effect of providing 
a prorata distribution of the constant or unassignable expenses over 
the revenue units of traffic, ignoring differences in ability to pay. In- 
sofar as the constant expenses are concerned, this procedure treats one 
ton or one ton-mile as no different from any other ton or ton-mile. The 
results are completely divorced from the direct or indirect influence 
of value-of-service considerations. This is important where costs are 
used as a measure in determining the extent to which non-cost consid- 
erations have entered into rate making. 

An important characteristic of the prorata ton and ton-mile method 
of distributing the constant costs is that it limits the difference in the 
fully distributed costs for any two shipments or commodities hauled 
a given distance to the differences in the out-of-pocket (variable) costs 
incurred in their handling. This arises from the fact that the constant 
costs per 100 pounds, being equal in each case, will cancel out leaving 
only the out-of-pocket costs, and it is the latter expenses which reflect 
those transportation conditions which have a bearing on cost. The de- 
sired result could be obtained, of course, from a comparison of the out- 
of-pocket costs themselves, but as reliance is frequently placed on the 
fully distributed costs in cost analysis, the use of figures that may lead 
to misleading comparisons should be avoided. 

The Cost Section has usually shown the constant costs apportioned 
both on the ‘‘dollar’’ basis and on the prorata ton and ton-mile basis, 
the costs under the former method being subject to the qualifications 
listed hereinabove. Where broad territorial cost comparisons are being 
made embracing the entire traffic consist, both methods will yield ap- 
proximately the same result, the differences for individual shipment off- 
setting each other. On the other hand, where the costs are used to pro- 
vide comparisons between individual shipments, particularly shipments 
of different size, stress has been placed on the ton and ton-mile appor- 
tionment of the constant costs for reasons stated above. 
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12. Summary 


Motor carrier expenses are principally made up of expenses which, 
over an extended period of time, vary directly with the volume of 
traffic handled and hence are directly assignable to particular kinds of 
traffic (i. e., the out-of-pocket or long-run variable expenses). There 
also exist, however, some expenses which remain relatively constant 
or fixed in the face of fairly substantial changes in traffic volume. These 
expenses remain unchanged irrespective of whether or not particular 
shipments or classes of traffic are handled. In effect, they are incurred 
on behalf of the operation as a whole; they can be avoided only by the 
abandonment of the entire operation or, at least, very substantial por- 
tions of it. While such costs are obviously directly assignable to the 
carrier’s operations taken in their entirety, they are not assignable on 
a cost-of-service basis to any particular shipment or class of traffic. 

It follows that any apportionment of these constant costs which 
may be made for comparative purposes must be on some statistical basis, 
the basis selected being that which will best serve the use to which the 
study is being put. Although the Cost Section has usually shown the 
results of distributing the constant costs on two alternative bases, prin- 
cipal reliance has been placed on the prorata ton and ton-mile distribu- 
tions as these serve to limit the differences in the fully distributed costs 
for different weight shipments to cost-of-service considerations only. 

Certain phases of motor carrier operations, such as the round-trip 
movement of equipment, are of a joint-cost character. The expenses in- 
curred in the joint-cost operations are not assignable on a cost-of-service 
basis to the separate traffic units produced in the operation. However 
the total costs for the joint operation are directly assignable to the total 
output.*° As there exists no justification from a cost-of-service stand- 
point for assigning more of the joint costs to one unit of output than 
to any other unit, they are apportioned equally, as in the case of con- 
stant costs. In short, the joint expenses are given a prorata apportion- 
ment over the revenue units of service (i. e., tons in the case of terminal 
operations and ton-miles on line-haul operation). 

As the value of the service (demand factor) constitutes an element 
for consideration in the ultimate apportionment of the constant and 
joint costs, the distributions of these expenses made in the cost study 
necessarily constitute a point of departure for the rate-maker. The 
figures shown in the cost study are intended to portray the influence 
of the cost-of-service element separate and apart from other factors in 
rate making. 

There are three levels of motor carrier costs which, under various 
circumstances, are helpful in analyzing and testing the compensatory 
character of a rate. All three are necessary to provide the complete cost 
picture, and all three are necessary on occasion to explain motor carrier 
rates. (1) The first and lowest cost level consists of those one-way 
out-of-pocket (variable) expenses which are separable from the joint 





40 For example, although round-trip vehicles costs are not assignable to the 
traffic handled in each direction, the total round-trip costs (excluding the constant 
portion) are directly assignable to the combined traffic handled in both directions. 
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expenses incurred in the round-trip movement of the equipment. (2) 
The second level of cost includes the out-of-pocket (variable) expenses 
applicable to the operation as a whole. It embraces those joint expen- 
ses such as the round-trip movement of the equipment, which, while 
of a joint character for an individual segment of the motor carriers’ 
operations, are nevertheless variable with traffic volume when the motor 
carriers’ Operations are viewed as a whole. (3) The third level of cost 
consists of the so-called fully distributed costs which are made up of 
the out-of-pocket (variable) costs plus an apportionment of the constant 
expenses. 

The economic significance of each of the above three levels of cost 
is briefly as follows: 

(1) The out-of-pocket costs which are separable from the joint 
expenses incurred in the round-trip movement of the equipment serve 
as a minimum below which the so-called ‘‘back-haul’’ rates cannot fall 
without ineurring an out-of-pocket loss. Justification for rates ap- 
proaching this low level of cost may exist where the value of the service 
(conditions of demand) vary widely by directions of movement, low 
rates being necessary to obtain a more efficient utilization of the equip- 
ment in the direction of the empty return. In such instances rates may 
be economically justified at a level but little above the separable ex- 
penses assignable to the one direction of movement, i. e., the added cost 
for pickup and delivery, platform handling, billing and collecting and 
some small amount for additional fuel and vehicle wear and tear occas- 
ioned by the added weight of the load. Such rates, however, are con- 
ditioned upon the ability of the remaining traffic handled on the round- 
trip to cover all the joint costs for the trip not recovered from the low- 
rated traffic; otherwise the carrier would incur an out-of-pocket loss 
for the round-trip movement taken as a whole. The principle at issue 
is that the revenues derived from the performance of any segment of 
the operations, such as the round-trip movement of a truck, should nor- 
mally equal the out-of-pocket expense incurred in performing such 
segment of the service. This lowest level of cost is usually of temporary 
or local significance and is not used as a general yardstick in rate case 
exhibits.* 

(2) The second and broader concept of the out-of-pocket (variable) 
costs, applicable to the operation as a whole, is that which is more com- 
monly used. Such out-of-pocket costs provide a minimum below which 
rates having widespread or general application cannot fall without 
occasioning an out-of-pocket loss. Since such costs reflect the relative 
amount of transportation service received by the shipment, they provide 
a measure in cents per 100 pounds of the differences in the rates for 
shipments of varying sizes, lengths of haul, density, ete., which can be 
justified by differences in the cost of performing the service. Any re- 
maining differences in the rates for the several kinds of traffic must be 
based on considerations other than cost. 





__ 41 The Cost Section studies identify the separable terminal expenses such as 
pickup and ,delivery, etc., but do not attempt to show the separable running ex- 
penses for fuel, etc. 
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(3) The fully distributed costs, based on the out-of-pocket (var. 
iable) costs plus an apportionment of the constant expenses, provide 
for comparisons of the relative cost of transportation for different reg. 
ions or territories, separate agencies of transportation, or single carriers, 
based on total expenses. They also indicate the extent of the constant 
costs which are present in the operation and which must be recovered 
out of the revenues received over and above the out-of-pocket expenses. 
The comparative showing of the fully distributed costs in addition to 
the out-of-pocket costs assists in determining the limits within which 
recognition can be given to the value-of-service factor. The fully dis. 
tributed costs also provide a standard or yardstick which is helpful in 
testing the compensatory character of rates*® and in appraising the 
extent to which non-cost considerations (value of service or declarations 
of public policy) have entered into the making of the rates.** 

The significance of ‘‘cost of service’’ as opposed to ‘‘value of serv- 
ice’’ in rate making may be briefly summed up as follows: Cost-of- 
service considerations go principally to the apportionment 6f the out- 
of-pocket (long-run variable) costs.44 Value-of-service (demand) con- 
siderations go to the apportionment of the constant and joint costs. 

The apportionment of the out-of-pocket costs is fundamentally 
based on the relative use which the traffic in question makes of the 
earrier’s plant and facilities. The apportionment of the constant and 
joint costs is fundamentally based on a weighing of the effect which the 
rates themselves would have upon the movement of the traffic and the 
carrier’s revenues. Of far-reaching significance in this latter connec- 
tion has been the recognition and application of the principle that by 
reducing the rates on traffic having expansible (elastic) traffic volume, 
the contribution to the constant costs or revenue needs can be increased, 
within limits, beyond that attainable by limiting rate differentiation 
strictly to cost-of-service considerations. 


9? 





42 The fact that traffic does not contribute its prorata share to the constant 
costs does not necessarily indicate that it is unprofitable and throws a burden on 
other traffic. See in this connection footnote 31. : 

43 The fully distributed costs (when based on a prorata ton and ton-mile 
distribution of the constant costs) reflect only the differences in the out-of-pocket 
(variable) costs of handling the traffic. 

44 Cost analysis usually includes, in addition, a determination of the amount 
and extent of the constant and joint costs present in an operation plus an appor- 
tionment of these expenses for purposes of analysis and comparison. Where, for 
purposes of tariff simplicity or by custom, the value of the service is assumed to be 
equal for all revenue units of traffic handled (such as in fixing local cartage rates 
per 100 pounds or rail switching rates per car), the fully distributed cost itself fur- 
nishes a direct guide to the rate. 
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COMMISSION LOSES HEAD OF ITS MOTOR CARRIER 
COMPLAINT SECTION 


On July 2, 1946, the Commission announced the resignation of 
Colonel James F. Pinkney from the position of Chief, Section of Com- 
plaints, Bureau of Motor Carriers, to accept a position with Davidson 
College, Davidson, N. C. 

Colonel Pinkney had served with the Commission since the latter 
part of 1935 with the exception of a period from 1942 through 1945 when 
he was in the armed services. He was in charge of the important Sec- 
tion of the Bureau of Motor Carriers handling formal complaints and 
applications and had direct supervision over a large corps of examiners 
assigned to handle such cases. His work was difficult and required 
unusual talents of good judgment and tact. He soon was recognized as 
a leader on the Commission’s staff and one to whom could be assigned 
responsibilities of great importance. 

Colonel Pinkney before joining the staff of the Commission prac- 
tised law in Denver, Colorado, for about four years and was Trial At- 
torney for the N. R. A. for approximately two years. In 1942 he was 
commissioned as Captain in the Army Air Corps and had risen to the 
rank of full Colonel when he returned to the Commission early this 
year. He received a number of awards, including the Legion of Merit, 
the Bronze Star, and the Army Air Medal for his military service, much 
of which was in foreign lands, including China, North Burma, and 
India. 

He is a graduate of Davidson College and returns to his alma 
mater as Professor of Political Science and head of the Department of 
Political Science. Those who know him predict that he will be a prom- 
inent figure in the national life of this country. There is some dif- 
ference of opinion as to whether he will be a university president, the 
wearer of a senatorial toga, or the holder of some other position of 
great distinction. 

He has made many friends for himself and for the Commission 
while in its service and has helped to maintain its position of preemin- 
ence in the administrative field. 

Colonel Pinkney is succeeded by Mr. Paul Coyle who served as 
Acting Chief of the Section of Complaints in Colonel Pinkney’s absence 
during the war. Mr. Coyle has been on the Commission’s staff nearly 
20 years and has demonstrated his capacity as a worthy successor to the 
former chief of this section. 





RAILROAD TRAFFIC OFFICIAL COMPLETES 50 YEARS OF SERVICE 


Mr. Joseph L. Sheppard, Assistant Vice-President, Traffic Depart- 
ment, The Illinois Central Railroad Company, on July 1 completed 50 
years of service with this company. He has been an active member of 
the Practitioners’ Association for many years. 

In recognition of his long years of distinguished service he has 
received congratulations from his many friends, both shippers and 
railroad co-workers. 
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MONOGRAPHS PUBLISHED BY PRACTICING LAW INSTITUTE ARE OF 
INTEREST TO I. C. C. PRACTITIONERS 


REvIEwW By R. GRANVILLE Curry, Editor-in-Chief 


Much that is written on or about the law is so abstract and theoret- 
ical that the busy practitioner finds it rather boring and of little prac- 
tical utility. This is not the case as to the three series of monographs 
on General Practice, Trial Procedure, and Significant Developments in 
the Law During the War Years, published by the Practicing Law In- 
stitute, a non-profit educational institution, of 57 William Street, New 
York City. The series on the first two subjects are published under the 
sponsorship of the Section of Legal Education of the American Bar 
Association and the series on the third subject under the auspices of 
the Association of American Law Schools. 

The monographs on General Practice and Trial Procedure convey 
the impression immediately that they are written, as they actually are, 
by men in the active practice of the law and that the problems dealt 
with are those which are faced day by day in actual practice. The 
quiet excitement of a contest in court sparkles from the written word. 
The court room and the law office are realities. The questions pre- 
sented are those to be expected of actual clients. Much in these mono- 
graphs is already well-known to experienced lawyers but much can be 
gained from these compact, practical, and interesting discussions of 
the law. 

It is good to see that technical objections are frowned upon, that 
the disagreeable advocate is the undesirable advocate, and that the 
central thought in trial practice is fairness and the creation of an at- 
mosphere of fairness. Many suggestions and much advice as to practice 
before the courts find application in practice before the Interstate Com- 
merce Commission. 

The monographs on significant developments in the law during the 
war years are interestingly written and by their brevity serve to em- 
phasize impressively the points made. 

While the three series of monographs should be of interest to law- 
yers generally and to practitioners before the Interstate Commerce 
Commission, they should be particularly helpful as refresher courses 
for lawyer war veterans. 

Dean F. D. Ribble, of the University of Virginia Law School, is the 
General Editor of the series on Significant Developments in the Law 
during the War Years and the writers are distinguished law school 
professors. Dean Roscoe Pound, of the Harvard Law School, is the 
General Editor of the general practice series and the trial practice 
series. These, which, as previously indicated, are written by experienced 
lawyers, are designed as practical aids to members of the profession in 
extending their knowledge and improving their judgment and skill. 
It is interesting to know that the writers of the three series contributed 
their work without compensation. They have done this, as Dean Ribble 
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ints out, ‘‘to the end that their professional brethren may find the 
road back to the law somewhat easier, gladly taking this means of per- 
forming a service to those who have so well served the nation.”’ 





TWO MEMBERS OF THE ASSOCIATION RECENTLY HONORED 
IN NEWARK, NEW JERSEY 


At a silver anniversary jubilee banquet in Newark, N. J., celebrat- 
ing the growth of the New Jersey Traffic League, two founder members 
who are also members of the Practitioners’ Association, were given 
silver life membership cards. They are Mr. Eric E. Ebert and Mr. 
Charles J. Fagg. 





BRITISH RAIL RATES 


London, England—Transport Minister Alfred Barnes recently told 
Commons that all railway rates will increase about 14 per cent July 1 to 
avoid a threatened deficit of $160,000,000 this year. He said passenger 
rates will be raised 33 per cent over the: prewar level and freight rates 
25 per cent above those of 1938.—Transport Topics, 6-17-46. 





LIFE’S RECORDS CLOSED 


Epwarp H. DeGroot, Jr. 
Chairman, Memorials Committee 


W. Hal Farr, member of the Legal Department of the Union Paci- 
fic Railroad, 404 Union Pacific Building, Salt Lake City, Utah. (4-25-46). 
J. L. Roberts, Traffic Manager, The Barrett Division, Allied Chem- 
ical & Dye Corporation, 40 Rector Street, New York City. (5-7-46). 
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BIOGRAPHICAL SKETCHES OF THE INTERSTATE COMMERCE COMMISSIONERS 
AND THE COMMISSION’S SECRETARIES 


Clarence A. Miller, formerly Editor-in-Chief of the I. C. C. Prae- 
titioners’ JouRNAL, and past President of the Association, has just 
completed a volume of biographical sketches of members of the Inter- 
state Commerce Commission, as well as of its Secretaries since its ere- 
ation. The volume contains over 200 pages, and includes photographs of 
each Commissioner and Secretary. It represents an inestimable amount 
of work and has taken several months of painstaking effort to prepare. 

We are sending a copy of this book to each member and subscriber 
of the Journau as Section II of the June issue. 

Many of you may wish to procure additional copies for presentation 
to your friends as this would be an appropriate gift for anyone inter- 
ested in the Interstate Commerce Commission. One copy only will be 
furnished free to a member or subscriber. 

Extra copies may be purchased from the Executive Secretary at 
$2.50 each and will be mailed direct for you. It is desirable that you 
send in your order quickly as the edition is limited. 

The Association is deeply grateful to Mr. Miller for making this 
book possible. He has been most generous in his contributions to the 
JOURNAL and to the welfare of the organization. 
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Rail Transportation 
By A. Rea Wiuiams, Editor 


1. C. C. Authorizes Rate Increases 


The Interstate Commerce Commission, on June 21, released its 
Report and Order in Dockets Ex Parte Nos. 148 and 162—Increased 
Rates, Fares & Charges—1942 and 1946, dated June 20, 1946. Pending 
full hearing, and as an emergency matter, the Commission permits cer- 
tain increases to become effective July 1, 1946, on three days notice. 

The Commission permits the restoration of the emergency freight 
rate increases authorized by it on March 2, 1942, which have been under 
suspension by the Commission’s later orders since July 1, 1944. Pas- 
senger fares, increased 10 percent by the Commission’s permission in 
January, 1942, remain unaffected, as no change in them was proposed at 
this time. 

The increases now authorized are in general 6 percent upon all 
commodities, except certain basic commodities such as products of ag- 
riculture, livestock and products, and low-grade products of mines, such 
as sand, gravel, broken rock and slag. As to these the increase approved 
is 3 percent of the going rates. A further increase of 5 per cent of the 
approved rates is authorized in Official Classification territory, except 
on anthracite, bituminous coal, and lignite, and upon iron ore. As to 
these latter commodities the increases approved are generally applicable 
over the whole country. Iron ore is increased one-half of the amount 
originally proposed by the carriers in 1942, when no increases thereon 
were allowed. The rates on iron ore will be increased 2 cents per gross 
ton in the East, and 3 cents in the Southern and Western Districts, and 
3 and 314 cents per ton, net or gross, on interterritorial traffic. The in- 
creases permitted in 1942 on anthracite coal, and coke, dependent on 
the going rate, are to be further increased 3 cents per ton. The present 
order adds 6 and 7 cents per net and gross ton to rates now $1.00 or less, 
— 8 and 9 cents per net and gross ton when the rates are more than 

1.00. 

Free pick-up and delivery service, the Commission finds, or allow- 
ance to the shipper therefor, should not be afforded when the line-haul 
rate is less than 50 cents per 100 pounds. The present practice of the 
carriers varies, aS some require a minimum rate of 45 cents and others 
have no limitations. 

In its report the Commission carefully emphasizes that it has made 
no use of the record or findings in the decision respecting class rates, 
which now stand suspended pending appeal to the Supreme Court of the 
United States in a suit brought by nine Eastern States and by the West- 
ern Railroads following an order for an interim adjustment of class 
rates designed to bring about a greater degree of uniformity between 
the territories than now exists. 








I. C. C. PRACTITIONERS’ JOURNAL 





Additional Hearings Scheduled In Ex Parte 148-162 


In addition to the hearing now assigned for July 22, 1946, at Chi- 
cago, Illinois, in Ex Parte 148-162, Increased Railway Rates, Fares and 
Charges, the I. C. C. has scheduled these proceedings for further 
hearing on the dates and at the places listed below: 

August 5, 1946, at Statler Hotel, Buffalo, N. Y. 

August 8, 1946, at Atlanta Biltmore Hotel, Atlanta, Ga. 

August 12, 1946, at Galvez Hotel, Galveston, Texas. 

August 12, 1946, at Utah Hotel, Salt Lake City, Utah. 





COURT PROCEEDINGS 
Georgia Rate Case Hearings 


Hearings in the Georgia Rate Case were resumed in New York City 
on June 4, before Special Master Lloyd K. Garrison, appointed by the 
Supreme Court of the United States to hear the case. The hearings are 
expected to continue for several months, most of which time, it is said, 
will be occupied with the presentation of testimony by the defendant 
railroads. At the first hearing, on March 18, the State of Georgia filed 
with the Special Master approximately 600 documents upon which it 
bases its case. 





Injured Employee Entitled to Statements of Witnesses 


The U. 8. District Court for the Eastern District of New York, in 
an opinion by Justice Moscowitz, in Dugger v. Baltimore and Ohio R. R. 
Co., has ruled that an injured railroad employee may obtain from the 
railroad the statements of witnesses concerning his accident which are 
in the possession of the railroad, notwithstanding rules of the railroad 
that such statements are confidential. 





Railroad Antitrust Suits 


Attorney General Clark, on June 4, assured the National Farmers 
Union that the Justice Department’s antitrust suit against the Western 
Railroads will be pushed as expeditiously as possible. In a letter to 
President James G. Patton of the Farmers Union, Clark wrote, ‘‘I fully 
appreciate the vital relationship of reasonable and non-discriminatory 
freight rates, independently arrived at, to a balanced and prosperous 
economy beneficial to all groups. Toward the end of bringing about 
such an economy, the Department of Justice has been vigorously prose- 
euting the suit against the Western Railroads and assisting the State 
of Georgia in its suit against the Eastern and Southern Railroads. The 
anti-trust suit against the Western Railroads will be pushed as expedi- 
tiously as possible.’’ 
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Virginia “Jim Crow Law” Held Unconstitutional 


The Supreme Court of the United States has held unconstitu- 
tional a ‘‘Jim Crow’’ law off Virginia requiring the segregation of bus 
passengers. The 6-1 decision was handed down by Mr. Justice Reed. 
The Supreme Court of Virginia had held the law to be constitutional, 
when applied either to passengers traveling within or through the State. 
The law was defended by the State as ‘‘a recognition of human nature.’’ 
It said the law was passed to prevent racial clashes which might en- 
danger the public safety. The counsel for the Negro appellant, who was 
fined $10.00 for refusing to change her seat on a bus traveling from 
Gloucester County, Virginia, to Baltimore, argued that Jim Crowism 
is at odds with a national policy that opposes all racial discrimination. 





Agreements Limiting Venue of Employees Suits 


U.S. District Judge Sullivan of the District Court for the Northern 
District of Illinois, in Roland v. Atchison, Topeka & Santa Fe Railway 
Company, has held that a contract between a railroad and an injured 
employee whereby the railroad made advancement to the employee and 
the employee agreed that he would bring suit only in New Mexico, where 
the injury was sustained, bars a suit brought by the employee outside 
of that State. This decision is contrary to that of another judge of 
the same court, some three years ago. 





ICC Southern Freight Rate Order Sustained 


A statutory three-judge Federal court, at Utica, New York, on May 
9, 1946, dismissed the petition of nine northern and eastern States (New 
York, New Jersey, Delaware, Pennsylvania, Maryland, Ohio, Indiana, 
Michigan and Wisconsin) to set aside an I. C. C. order raising class rates 
10 percent in the North and East and reducing them 10 percent in the 
South and West. The ruling was filed by Judges Stephen W. Brennan, 
Harrie C. Chase, and John C. Knox. The order was opposed on the 
grounds that it was based on pre-war conditions which no longer existed. 
Thirty-three Western railroads supported the protest. The Conference 
of Southern Governors defended the Interstate Commerce Commission 
action. The Judges granted fifteen days for the parties concerned to 
submit findings of fact. They said the dismissal of the supporting pe- 
tition of the Western carriers would be without prejudice to another 
suit to restrain enforcement of the ad interim rates, if they are found, 
after a fair test, to be confiscatory. 

Governor Sparks of Alabama and Chairman McDonald of the 
Georgia Public Service Commission, commenting upon the action of the 
— said that the South had won its greatest victory in its freight rate 

ght. 
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Class Rate Case 


The Supreme Court of the United States, on June 10, overruled an 
attempt by the I. C. C. to put into effect immediately the rates pre- 
scribed by it in Docket 28300—Class Rate Case. The Order of the 
Commission was recently sustained by a statutory three-judge court, sit- 
ting at Utica, New York. However, the nine Northern States which had 
sought to have the rates declared illegal appealed to the Supreme Court 
of the United States and obtained a 60-day stay, to give them time to 
perfect their appeal. The Department of Justice, on behalf of the 
Interstate Commerce Commission, asked the Supreme Court to vacate 
the stay, but the motion was denied. 





Power of ICC Secretary Limited 


The following paragraph is quoted from the opinion of Mr. Justice 
Douglas of the Supreme Court in Thompson v. Texas-Mezican Ry. Co. 
decided April 24, 1946: 

‘*Tex-Mex, however, points out that in 1941 it made application to 
the Commission ‘for authority to cancel trackage agreements’ with 
Brownsville and that the Secretary of the Commission returned the 
application saying ‘The Commission is without authority to consider 
an application of the nature submitted by you. Its jurisdiction under 
§ 1(18) of the Interstate Commerce Act would extend only to abandon- 
ment of operation by the St. Louis, Brownsville & Mexico Railway Com- 
pany.’ We need not consider whether the application was in proper 
form for one authorizing and requiring abandonment of operations by 
Brownsville. In any event, the secretary of the Commission was with- 
out authority to bind the Commission in the matter. Cf. Minneapolis 
& St. L. R. Co. v. Peoria & P. U. R. Co. 270 U. S. 580, 585, 70 L. Ed. 
743, 745, 46 S. Ct. 402.’’ 





FINANCE MATTERS 
1. C. C. Comments on Commodities Clause 


In Finance Docket 14850—Chesapeake & Ohio Railway Company 
Construction, the I. C. C. said, in part: 

‘*We have not been convinced that the interpretation by the Su- 
preme Court, while undoubtedly binding upon us, truly represented the 
intent of Congress or reflected sound economic policy. The question is 
intact, as far as the Congress is concerned, because under its comprehen- 
sive powers under the commerce clause of the Constitution it may at 
any time—and we think should—make clear its intention, as we conceive 
it to be, that situations as presented in the Elgin, Joliet & Eastern case 
and in this proceeding should not be permitted. * * * 

‘*Under the present interpretation by the Supreme Court, the com- 
modities clause does not forbid the present relation. We have found 
the public convenience and necessity to require the construction pro- 
posed. The question presented to us, therefore, is whether we should 
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deny this application because we think it may lead to a violation of the 
spirit and purpose of the commodities clause. On careful consider- 
ation of the entire record we do not find that denial would be justified 
on that account. But in recognition of the sound economic policies so 
strongly and ably phrased in the dissenting expressions in the Elgin, 
Joliet & Eastern case, we are warranted in attaching to our approval 
conditions which we find to be in the public interest.’’ 

The imposition of the conditions will serve, for the present and for 
the future, to remove all doubt as to the absence of voting control of 
the coal company by the beneficial owners of the majority of its capital 
stock. 





Chicago, Rock Island & Pacific Ry. Co. Reorganization 


The U. S. Cireuit Court of Appeals at Chicago has affirmed the 
action of the U. S. District Court in approving the plan of reorganiza- 
tion of the Chicago, Rock Island & Pacific Ry. Co. The plan now goes to 
U. 8. District Court Judge Michael L. Igoe for further proceedings. 





Rutland Railroad Co. Reorganization 


Examiner Homer H. Kirby of the I. C. C. has recommended a plan 
of reorganization for the Rutland Railroad Company, whereby the cap- 
italization would be reduced from $18,296,300 to $10,992,950, and pres- 
ent fixed-interest charges of $386,095 per annum would be eliminated. 
— capitalization would be preferred stock and common 
stock. 





Florida East Coast Railway Co. Reorganization 


In a Third Supplemental Report proposed by Examiner Ralph H. 
Jewell, in F. D. 13170—Florida East Coast Railway Company Reorgan- 
ization, it is recommended that control of the Railroads be turned over 
to the St. Joe Paper Company, Port St. Joe, Florida, which is owned 
by the Alfred I. Dupont Estate. The Examiner recommended that 
the Interstate Commerce Commission not approve a reorganization plan 
proposed by the Atlantic Coast Line Railroad under which the two 
carriers would be merged. 





FORMAL MATTERS 


Operation of Switch Connection—Contracts Contrary To 
Interstate Commerce Act 


In Docket 28714—Swift & Company v. Baltimore & Ohio Railroad 
Company et al., the Interstate Commerce Commission has ruled that: 
“1. The refusal of defendants to deliver to the side-track of com- 
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plainant, at Cleveland, Ohio, livestock shipments consigned thereto, 
while contemporaneously providing such service to complainant’s com. 
petitors, found to be unduly prejudicial and preferential in violation of 
section 3(1), an unreasonable and unlawful practice in violation of 
section 1(6), and in violation of section 1(9) of Part I of the Interstate 
Commerce Act. Order issued directing the correction of these violations, 

**2. Where complainant makes application in writing to a railroad 
for the operation of a switch connection, has tendered interstate traffic 
to such carrier and the carrier has refused to maintain or operate such 
connection for the transportation of livestock to complainant’s plant, 
and the record shows operation over the track for a number of years for 
the transportation of livestock, and at present for the transportation 
of commodities other than livestock, and the connection is practicable 
and may be made with safety, as in this case, and will furnish reasonable 
compensation to the carrier with whose line the connection is made, and 
the carrier refuses to maintain and operate such connection, a discrim- 
ination against complainant and a violation of section 1(9) is found 
to exist. 

“3. Carriers cannot make contracts which abrogate the provisions 
of the Interstate Commerce Act. 


‘“*4. The record does not contain evidence authorizing an award of 
reparation.’’ 





Rail Safety Investigation Ordered 


In Docket 29543, the Interstate Commerce Commission, on May 22, 
entered an order, on its own motion, directing an investigation to de- 
termine whether railroads should be required to install special protective 
devices on all trains traveling at 50 miles an hour or faster. The in- 
vestigation stems directly from the recent Burlington collision at Naper- 
ville, Illinois. All Class I carriers, including switching and terminal 
roads, are made respondents. 





Switching Service at Western Points 


In Docket 29548—Switching Service at Western Points, Division 2 
of the I. C. C. has entered an order instituting an investigation into the 
reasonableness and lawfulness of switching performed by the Santa Fe, 
the Southern Pacific, the Union Pacific, and the Western Pacific, under 
tariffs which provide that no charge will be made for shifting empty, 
partly loaded, partly unloaded or loaded cars from any location at an 
industry shed or loading platform to another location at the same in- 
dustry shed or loading platform, if shifting is performed when the 
tracks are being switched to remove loaded or empty cars, or to place 
additional loaded or empty cars. 
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Pick-Up and Delivery Service by Railroads 


In Docket No. 29555—Pick-Up and Delivery Services by Railroads, 
Docket MC-C-542—Pick-Up and Delivery Service by Motor Carriers, 
Docket 29556—Charges on Small Shipments by Railroads, and Docket 
No. MC-C-543—Charges on Small Shipments by Motor Carriers, the 
Interstate Commerce Commission on its own motion, instituted investi- 
gations into the reasonableness and lawfulness otherwise of charges, 
rules, regulations, and practices of Class I common carriers by railroads, 
and rules, regulations and practices of Class I common carriers by 
motor vehicles subject to the Interstate Commerce Act, affecting pick- 
up and delivery services in connection with transportation in interstate 
or foreign commerce by said carriers. 

At the same time, investigations were instituted into the reason- 
ableness and the lawfulness otherwise of rates, charges, rules, regula- 
tions and practices affecting the transportation in interstate or foreign 
commerce by common carriers by railroad and by common earriers by 
motor vehicle subject to the Interstate Commerce Act of small ship- 
ments not exceeding 300 pounds each in weight. 

In the Pick-Up and Delivery Cases, Class I common carriers are 
made respondents, but in Dockets 29556 and MC-C-543 all common ear- 
riers by railroad and all common carriers by motor vehicle are made 
respondents. 

Public hearings, in which State Commissions will be invited to par- 
ticipate, will be assigned at times and places to be later announced. 

In Dockets 29556 and MC-C-543, a prehearing conference will be 
held at the Commission’s office in Washington on July 15, 1946, with 
Commissioner Alldredge presiding, being assisted by Examiner H. G. 
Cummings, L. J. Cassel, and G. B. Vandiver. 





Section 22 Rates 


Attorney General Clark has transmitted an opinion to the Director 
of the Budget stating, in effect, that Section 22 rates are subject to at- 
tack before the Interstate Commerce Commission and in the courts for 
the purpose of determining whether such rates were just and reasonable. 
He also expressed thé view that the United States is not bound by the 
statute of limitations in Section 16 of the Interstate Commerce Act. 





LEGISLATION 
Bulwinkle Bill 


H. R. 2536, the Bulwinkle Bill, was ordered favorably reported by 
the Senate Committee on Interstate Commerce on June 14, by a vote of 
10 to 2, with Chairman Wheeler and Senator Toby, of New Hampshire, 
being the opponents. Several amendments were adopted by the Senate 
Committee. The Bill was passed by the House on December 10, 1945, 
by a vote of 277 to 45. 
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The Committee’s amendments, which have the general approval of 
the Interstate Commerce Commission, although they are opposed by 
the Department of Justice are: 

1. Relief from the anti-trust laws will not apply to agreements, or 
parts thereof, dealing with matters over which the Interstate Commerce 
Commission has no jurisdiction. 

2. A more concise statement of the standards governing the Inter. 
state Commerce Commission in granting or withholding approval of 
agreements submitted by carriers is provided. The Senate Committee's 
amendment provides that such agreements may be approved only if the 
Commission shall find ‘‘that the object of the agreement is appropriate 
for the proper performance by the carriers of service to the public, that 
the agreement will not unduly restrain competition, and that it is con. 
sistent with the public interest as declared by Congress in the National 
Transportation Policy set forth in the Act.’’ 

3. The Interstate Commerce Commission is empowered to call for 
reports from Carriers Rate Conferences and other organizations requir. 
ing its approval, and to inspect their books, accounts, files and records. 

4. It is specifically provided that no agreement is to be approved by 
the Interstate Commerce Commission unless there shall be accorded 
to each party the free and unrestrained right to act contrarily to and 
independently of the determination of a Carriers Conference or other 
organization. 





Substitute For Bulwinkle Bill Introduced 


Chairman Wheeler of the Senate Committee on Interstate Commerce 
introduced S. 2333 to amend the Interstate Commerce Act so as to pro- 
vide for the permissible area of collaboration among carriers for the 
making and filing of rates, fares, charges, and classifications for the 
transportation of persons or property. This Bill was introduced as an 
intended substitute for H. R. 2536, the Bulwinkle Bill. However, in 
view of the fact that the Bulwinkle Bill is favorably reported by the 
Senate Committee on Interstate Commerce, S. 2333 will not be given 
consideration. 





Congressional Reorganization Bill 


S. 2177, the Congressional Reorganization Bill, was passed by the 
Senate on June 10, by a vote of 49 to 16, but with a number of amend- 
ments. The Bill would reduce the number of standing committees of 
the Senate from 33 to 15. The new Committee on Interstate and 
Foreign Commerce would have the authority of the present Committee 
on Interstate Commerce and the authority of the Committee on Com- 
merce, Committee on Oceanic Canals, and Committee on Manufactures. 
The Bill, as passed, also provides for the registration of lobbyists. 
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Fair Administrative Procedure Bill Passed 


The Senate, on May 27, agreed to the House amendments of 8. 7, 
the Fair Administrative Procedure Bill, and was signed by the Pres- 
ident on June 11th. The bill was passed by the House on May 24, 1946 
with clarifying amendments. 





Investigation of Labor-Management Disputes 


§. Res. 228, directing the Senate Committee on Education and 
Labor to investigate the causes of labor disputes, the economic and other 
factors and governmental policies affecting such disputes, has been 
favorably reported by the Senate Committee on Education and Labor. 





Federal Traffic Bureau Bill Endorsed By 1. C. C. 


The Legislative Committee of the Interstate Commerce Commission 
has submitted to Chairman Wheeler of the Senate Committee on Inter- 
state Commerce a report endorsing, in principle, S. 2088, which would 
create a Federal Traffic Bureau. 





Railroad Reorganizations 


S. 1253, amending the Interstate Commerce Act with respect to 
railroad reorganizations and modification of railroad financial struc- 
tures, was passed by the Senate on June 15, 1946. The Bill was so 
amended as to make it inapplicable to the Denver & Rio Grande Western 
Railway Company. It is also inapplicable to the Seaboard Air Line 
Railroad Company. In presenting the Bill to the Senate, Chairman 
Wheeler of the Committee on Interstate Commerce, said that ‘‘the only 
difference between Jesse James and lawyers handling bankruptcy cases 
is that Jesse James had a gun. * * * A little handful of lawyers in 
New York is drawing millions of dollars in fees from these railroads in 
bankruptey.’’ 





House Passes Railroad Social Insurance Bill 


H. R. 1362, the Railroad Social Insurance Bill passed the House 
on July 3rd. 





Railroad Unemployment Insurance Act Amendment 


H. R. 3420, providing for refunds to railroad employees in certain 
cases so as to place the various States on an equal basis under the Rail- 
road Unemployment Insurance Act, with respect to contributions of 
employees, passed the House on June 27. The Bill authorizes a refund 
to railroad employees of approximately $5,000,000 which those employees 
have paid into the Unemployment Trust Fund in Kentucky. 
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Rivers and Harbors Bill 


H. R. 6407, the Omnibus Rivers and Harbors Bill, was passed by 
the Senate on July 5 with amendments and has been sent to Confer. 
ence. 





St. Lawrence Seaway and Power Project 


The Senate Committee on Foreign Relations, on June 5, by a vote 
of 14 to 7, ordered a favorable report on S. J. Res. 104, providing for 
the completion of the St. Lawrence Seaway and Power Project. Those 
voting for the report were Senators Barkley, Capper, Green, Hatch, 
Hill, LaFollette, Lucas, Murray, Pepper, Shipstead, Thomas, Vanden- 
berg, Wagner and Wiley. Those voting against it were Senators Aus- 
tin, Bridges, Connally, Guffey, Gurney, Tunnell and White. 

Chairman Connally, in announcing the action of the Committee, 
said he did not think the Resolution would come up for consideration 
in the Senate, and that if it did, he did not think it would be adopted 
because there is a great deal of opposition to it. There is a prospect of 
the Senate adjourning sine die about August 1. This Resolution can 
be brought up only by majority vote. 





Statute of Limitations Bill 


H. R. 2788, the Gwynne Bill, imposing a statute of limitations of 
two years where none is now provided, for the recovery of wages, pen- 
alties, or other damages, pursuant to any law of the United States, was 
favorably reported by the Senate Committee on the Judiciary, on May 
29, with an amendment reading as follows: 

**Provided further, That no liability for unpaid overtime accrued 
prior to the effective date of this Act shall be predicated in any case 
where it shall appear by a preponderance of the evidence that the em- 
ployer in good faith regarded the employees as employees with respect to 
whom the Interstate Commerce Commission has power to establish 
qualifications and maximum hours of service pursuant to the provisions 
of section 204 of the Motor Carrier Act, 1935.’’ 

The Bill was passed by the House of Representatives on May 20, 
1946. It has not yet been considered by the Senate. 





Boston Railroad Holding Company Dissolution 


Governor Tobin of Massachusetts has signed into law a bill dissolv- 
ing the Boston Railroad Holding Company. The bill allows the holding 
company a little more than a year to dispose of its assets which include 
26% of the voting stock of the Boston & Maine Railroad. The holding 
company is owned principally by the New York, New Haven & Hartfor: 
Railroad. Sponsor of the bill charged that the New Haven exercises 
undue influence on the Boston & Maine through the holding company’s 
stock control to the detriment of the development of the port of Bost« 
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MISCELLANEOUS 


INTERNAL REVENUE 
Income Tax Carry-Backs 


The Bureau of Internal Revenue has released T. D. 5516 dated 
May 27, 1946, amending Income Tax Regulations 111 so as to conform 
to Sees. 5 and 6a of the Tax Adjustment Act of 1945, relating respec- 
tively to the period of limitation in case of carry-backs and to interest 
in connection with deficiencies resulting from carry-backs and related 
matters, and to Sec. 122 (e)(f) of the Revenue Act of 1945, relating 
respectively to claims for refund based on carry-backs and to deficien- 
cies attributable to carry-backs. 





Section 722 Board 


The Commissioner of Internal Revenue has announced the creation 
of an Excess Profits Tax Council to administer claims for relief from 
the excess profits tax under Section 722 of the Internal Revenue Code. 
The Council will be made up of fifteen members and will operate direct- 
ly under the Commissioner. Charles D. Hamel, a Washington, D. C. 
lawyer, and the first chairman of the U. S. Board of Tax Appeals, has 
been named as Chairman of the Council. 





Internal Revenue Regulations Amended 


The Bureau of Internal Revenue has released T. D. 5514, amending 
Regulations 112 so as to conform to Sections 122(c) and 131(b) of the 
Revenue Act of November 8, 1945. The Treasury Decision was pub- 
lished in the Federal Register of May 17, 1946. 





O. P. A. 
Bituminous Coal Prices Increased 


The Office of Price Administration, on June 21, raised bituminous 
coal prices an average of 40%4c a ton, so as to cover the losses of the 
mine operators during the recent coal strikes and the cost of the Gov- 
ernment’s wage contract with the United Mine Workers. 





Railroad Ballast Suspended From Price Control 


Railroad ballast, dead-burned dolomite and magnesite, raw dolo- 
mite and fluxing limestone, and several high temperature insulating 
materials were suspended from price control on June 18 by the Office 
»f Price Administration. 

Railroad ballast is one of the most significant of the items included 
in the decontrol action. The stone, sand or gravel aggregates normally 
«@e not used in the building and construction field and their release from 
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control will not affect housing. The materials are not a significant part 
of railroad costs, and suspension is not expected to cause any pressure 
on transportation rates. The ballast is used for supporting and sta- 
bilizing railroad beds and tracks. 





Eastern Railroad Ties 


Third Revised Maximum Price Regulation 216 was amended on 
June 3, 1946, by OPA Administrator Porter, to prescribe new maximum 
prices for Eastern railroad ties. Amendment 5 was published in the 
Federal Register of June 4, 1946. 





Western Pine and Douglas Fir Railroad Tie Prices 


Across-the-board ceiling price increases on western pine and Doug- 
las fir railroad ties were granted producers on June 6 by the Office of 
Price Administration. 

The action, effective June 11, 1946, raises prices of western pine 
ties by $4.50 per thousand board feet, Douglas fir cross ties by $5.50 
and Douglas fir switch ties by $4.50. 

Designed to provide an adequate supply of ties needed by railroads 
for maintenance and new construction, the western pine ties increase is 
equivalent to that granted April 5, 1946, on western pine lumber of 
the same grade as railroad ties. Similarly, the increases on Douglas 
fir ties are granted because present ceilings are somewhat lower than 
those for Douglas fir timber of similar dimensions. 

Douglas fir switch ties are priced at $2 per thousand board feet, 
instead of $3, more than cross ties under the new ceilings. Thus, OPA 
nas, at the request of the industry, effected a price differential that 
more nearly represents the amount of the difference in costs of produc- 
ing switch ties and cross ties. 





RAILROAD RETIREMENT BOARD 
Registration For Unemployment Insurance Benefits 


The regulations of the Railroad Retirement Board relating to un- 
employment insurance benefits have been amended with respect to the 
day of registration by an order of the Board dated June 12, 1946, pub- 
lished in the Federal Register of June 15, 1946. 





Railroad Retirement Regulations Changed 


The following order of the Railroad Retirement Board was issued 
on June 17, 1946: 

‘*Pursuant to the general authority contained in section 10 of the 
Act of June 24, 1937 (Sec. 10, 50 Stat. 314; 45 U. S. C. 228j), § 2144 
of the regulations of the Railroad Retirement Board under such Act 
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(4 F. R. 1477) is amended, effective June 11, 1946, by Board Order 
46-238 dated June 11, 1946, as follows: 

‘‘Paragraph (b) of § 214.4 is hereby repealed, and paragraph (c) is 
hereby relettered (b).’’ 





Jobless Claims by Railroad Workers Mount 


Unemployed railroad workers throughout the Nation were paid a 
total of $3,180,000 in unemployment insurance benefits during April, 
bringing the total for the period from July 1, 1945 to the end of April 
to $11,850,000, the U. S. Railroad Retirement Board has announced. 
More than $8,600,000 of the latter amount was paid in February, March, 
and April. While the April figure was slightly less than the amount 
paid in March, it isi still larger than in any other month but one since 
payments began in July 1939. 

In the last full week of April alone, jobless payments rose some- 
what over either of the 2 preceding weeks. In view of the effect of the 
coal strike upon railroad operations, there is no indication of a decline 
in the immediate future. 

Approximately two-thirds of the April benefits went to the railroad 
workers living in states East of the Mississippi River. Two regions in 
this area—the industrial Middle Atlantic and Great Lakes regions— 
accounted for much of the unemployment among the Nation’s railroad 
workers. 





U. S. TAX COURT RULES 
Tax Court Rules Recently Amended 


The Tax Court recently made changes in its Rules of Practice. 
The changes are: 

(1) In Rule 6(c), the petition is to include a ‘‘statement of the 
amount of the deficiency (or liability).’’ The words ‘‘of the amount’’ are 
new. 
(2) In Rule 14, an original and three copies, instead of four copies, 
of the answer are required. 

(3) In Rule 63, relating to refund or relief cases, the following 
sentence is added: ‘‘In cases where no appeal lies from the decision of 
the Tax Court a copy of the claim or application need be attached only 
to the original and first copy of the petition.’’ 

Rule 6—The petition need set out only ‘‘a statement of the defi- 
ciency.’’ Reference to ‘‘amount’’ of the deficiency and amount in 
controversy have been deleted. 

Rule 8—Checks or money orders for the filing fees, etc., should be 
made payable to the Treasurer of the United States. 

Rule 14—Paragraphs of the answer should be numbered to corre- 
spond to the related paragraphs of the petition. 

Rule 24—Counsel desiring to withdraw, or a taxpayer desiring to 
withdraw counsel, must file a motion with the Court requesting leave and 
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must show that notice has been given to the client, or to the counsel be. 
ing withdrawn. An original and two copies of the motion, must be filed. 

Rule 53—A copy of any document may be had upon application 
to the Clerk. 

Rule 61—Where the rules set out a time for performance of any 
act, and the last day for its performance is Saturday, Sunday or a legal 
holiday, that day is not counted. 

Rule 63—Formerly applying only to processing tax cases, this rule 
has been completely revised. It is now headed : ‘‘ Proceedings based upon 
disallowance of claims for refund or relief.’’ 





PERSONALS 
Chief Justice Takes Oath of Office 


Fred M. Vinson was sworn in as Chief Justice of the United States 
at 11 A. M. on June 24th in a public White House ceremony. The oath 
was administered by Chief Justice D. Lawrence Croner of the United 
States Court of Appeals for the District of Columbia, with whom Vin- 
son served five years while on the bench of that court. 





Cook Resigns From Mediation Board 


On May 10 President Truman accepted the resignation of George 
A. Cook, as a member of the National Mediation Board, effective July 
31. Cook’s term would have run to January 31, 1948. He pointed out 
to the President that his long government service makes it possible for 
him to now retire from public life. The President expressed his appre- 
ciation for Cook’s ‘‘loyal service’’ to the government. Being the Amer- 
ican Izaak Walton, he is going to go fishing. 





Civil Aeronautics Board Appointment 


President Truman has nominated Dean James M. Landis. of the 
Harvard Law School to be a member (and presumably Chairman) of the 


Civil Aeronautics Board for the remainder of the term expiring Decem- 
ber 31, 1947. 





Honorable Clarence F. Lea Renominated 


Representative Clarence F. Lea, of California, Chairman of the 
House Committee on Interstate and Foreign Commerce, was renom- 


inated in the primary elections on June 4, on both Democrat and Re- 
publican tickets. 
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U. S. Tax Court Nomination Confirmed 


The nomination of Clarence E. Lemire, of Missouri, to be a judge 
of the United States Tax Court, was confirmed by the Senate on June 
11th. 





Superintendent of Railway Adjustments—Post Office Department 


Postmaster General Robert E. Hannegan has announced the ap- 
pointment of Andrew G. Threadgill, as Superintendent of Railway Ad- 
justments, of the Post Office Department, succeeding Charles H. Steph- 
enson, retired. 

Mr. Threadgill was born at Temple, Georgia, July 11, 1892. He 
entered the Railway Mail Service as a substitute clerk, November 24, 
1913, with headquarters in Atlanta, Ga. He was appointed a regular 
Railway Mail Clerk at the Atlanta Terminal, R. P. O. on March 29, 
1914. In July 1925, he was transferred to the office of the Division 
Superintendent, Railway Mail Service, Atlanta, and was later assigned 
to the Railroad Section of that office. On July 1, 1935, he was appointed 
clerk in charge of the Railroad Section in the office of the Superintend- 
ent, Railway Mail Service. Effective January 1, 1940, he was appointed 
Chief Clerk, Railway Mail Service with headquarters in Atlanta, and 
served in that position until August 31, 1941. On September 1, 1941, 
he was named Assistant Superintendent at Large, Railway Mail Service 
and assigned to the office of the General Superintendent, in Washington, 
remaining there until he was advanced to his present position as Super- 
intendent of Railway Adjustments. 





Trans-Continental Freight Bureau Chairmanship 


The Trans-Continental Freight Bureau announced at Chicago on 
May 17, the appointment of W. H. Dana as Chairman to succeed F. D. 
Burroughs. Mr. Dana became Chairman of the Western Trunk Line 
Committee and of the Western Traffic Executive Committee in Novem- 
ber 1944. He will continue as Chairman of the latter Committee, but 
will be succeeded as W. T. L. Committee Chairman by G. A. Moller. 





U. S. Tax Court-Clerk 


_ Victor S. Mersch, formerly First Deputy Register of Wills for the 
District of Columbia, has succeeded B. D. Gamble, deceased, as Clerk 
of the U. S. Tax Court, effective July 1, 1946. 





N. L. R. B. Personnel Changes 


President Truman, on June 14, accepted the resignation of Gerard 
D. Reilly as a member of the National Labor Relations Board, and nom- 
mated John J. Reynolds of Burlington, New Jersey, to succeed him. 
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Reynolds is a Navy Commander, now on terminal leave. Before the War 


he was assistant to the President of the United States Pipe and Foundry T 
Company of Burlington, New Jersey. 1946, | 
ton-mi 





F. C. C. Nomination Confirmed 


The nomination of Paul A. Walker, of Oklahoma, to succeed himself f 
as a member of the Federal Communications Commission was confirmed first 
by the Senate on June 15, 1946. Mr. Walker was the first Secretary of 28 Pi 
the Association of Practitioners before the Interstate Commerce Com- 
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STATISTICS First 
Passenger Traffic Statistics—Jjanuary and February 7 
Class I steam railways, during the first two months of 1946 had a 
decrease of passengers carried in coaches amounting to 6.8 per cent as TOT 
compared with the first two months in 1945, and a decrease of 10.1 per — 
cent so far as relates to passengers carried in parlor and sleeping cars. 
The aggregates and averages for the two months, are as follows: 
AGGREGATES 
% 
1946 1945 Change 
Passenger Revenues— 
In Coaches $ 63,022,368 $ 72,905,510 —13.6 tale 
In Parlor and Sleeping Cars 46,746,682 48,349,152 — 33 of 1 
Revenue Passengers Carried— the 
ae 33,926,543 37,006,155 — 83 on 
In Parlor and Sleeping Cars 4,168,522 4,760,999 —12.4 
Revenue Passengers Carried 1 Mile— abc 
In Coaches .... 3,629,149,055  4,296,672,155 —15.5 = 
In Parlor and Sleeping Cars 1,999,650,267  1,969,667,778 + 1.5 
AVERAGES 
Revenue Per Passenger-Mile— 
In Coaches Seisdaniaibiamete 1.74¢ 1.70¢ + 24 - 
In Parlor and Sleeping Cars 2.34¢ 2.45¢ — 45 At 
Revenue Per Passenger Per Road— M 
In Coaches ..... - $ 1.86 $1.97 — 56 - 
In Parlor and Sleeping Cars 11.21 10.16 +103 
Miles Per Passenger Per Road— 
In Coaches 107.0 116.1 — 78 I 
In Parlor and Sleeping Cars 
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Freight Traffic—May 1946 


The volume of freight traffic, handled by Class I railroads in May, 
1946, measured in ton-miles of revenue freight, amounted to 38 billion 
ton-miles, according to a preliminary estimate based on reports received 
from the railroads by the AAR. The decrease under May, 1945, was 
about 41 per cent. 

Revenue ton-miles of service performed by Class I railroads in the 
first five months of 1946 was approximately 27 per cent under 1945, and 
28 per cent less than the corresponding period two years ago. 

The following table summarizes revenue ton-miles for the first five 
months of 1946 and 1945: 








% 
1946 1945 Change 
EE 145,696,827,000 176,617,402,000 dec. 17.5 
SII sc snchtuisdaihelinidmniedsinninionel a 37,000,000,000  61,406,982,000 dec. 39.3 
May -b 38,000,000,000 64,218,052,000 dec. 40.8 
TOTAL 5 MONTHS ............ 220,700,000,000 302,242,436,000 dec. 27.0 





a Revised estimate. 
b Preliminary estimate. 





Revenue Freight Loading 


Loading of revenue freight for the week ended June 15, 1946 to- 
taled 867,918 cars. This was a decrease below the corresponding week 
of 1945 of 5,404 cars, or six-tenths of one per cent, and a decrease below 
the same week in 1944 of 9,575 cars, or 1.1 per cent. 

Loading of revenue freight for the week of June 15, increased 37,792 
cars, or 4.6 per cent above the preceding week. 

Coal loading amounted to 187,287 cars, an increase of 13,996 cars 
above the preceding week and an increase of 14,193 cars above the cor- 
responding week in 1945. 





Railroad Operating Revenues—May 1946 


Based on advance reports from 86 Class I railroads, whose revenues 
represent 80.2 per cent of total operating revenues, the Association of 
American Railroads has estimated that railroad operating revenues in 
May, 1946, decreased 34.8 per cent under the same month of 1945. This 
estimate, it was pointed out, covers only operating revenues and does 
not — upon the trends in operating expenses, taxes, or final income 
results. 

Estimated freight revenues in May, 1946, were less than in May, 
1945, by 36.1 per cent, while estimated passenger revenues decreased 
33.3 per cent. 
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Railroad Equipment 


On May 1, 1946, the Class I railroads had 39,708 new freight cars 
and 490 new locomotives on order, as compared with 33,727 new freight 
cars and 554 new locomotives on order on May 1, 1945. 





Railway Employment 


Class I railways, excluding switching and terminal companies, had 
1,307,251 employees at the middle of the month of May 1946, a decrease 
of 8.38 per cent as compared with the middle of May 1945, and a de- 
crease of 2.98 per cent as compared with the middle of April 1946. 





Steam Railway Accidents 


A preliminary summary of steam railway accidents issued by the 
Bureau of Transport Economics and Statistics shows the following for 
the first three months of 1946 as compared with the first three months of 
1945 : 

There were 21 passengers killed in the 1946 period as compared 
with 15 in the 1945 period and 706 passengers injured in the 1946 period 
as compared with 1,140 injured in the 1945 period. 

During the first three months of 1946, 198 employees were killed 
and 10,441 employees injured while on duty as compared with 246 
killed and 12,138 injured in the same period of 1945. 





Statistics of Private Car Companies 


A summary of quarterly reports of persons furnishing cars to or 
on behalf of carriers by railroad or express companies, for the fourth 
quarter of 1945, has been released by the Bureau of Transport Econom- 
ics and Statistics of the I. C. C. At the close of 1945 these companies 
owned a total of 262,982 cars, which, in that quarter, were operated 
1,539,876,556 miles, earning a revenue of $29,365,061. 
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Motor Transportation 


By J. Nrntan Beat, Editor 


Hobbs Anti-Racket Bill Becomes Law 


Congress has passed and the President has signed the Hobbs Anti- 
Racket Bill. This legislation is designed to prevent local unions from 
holding up out of town trucks and forcing the employment of a local 
driver. The bill was introduced in the House as H. R. 32. 





Railroad Retirement Law 


The House has passed the Crosser Bill, H. R. 1362, to amend the 
Railroad Retirement Acts, the Railroad Unemployment Insurance Act 
and related acts, to broaden retirement coverage in the transportation 
field. This legislation is designed to increase retirement compensation 
and to bring under the law certain activities which are related to rail- 
road operations. It will include both trucking operations owned or con- 
trolled by railroads and independent trucking companies which perform 
local collection and delivery service for railroads. Trucking activities 
related to railroad transportation will be removed from the present 
Social Security laws and be placed exclusively under the Railroad Re- 
tirement Act. The change, if approved by the Senate, will result in 
greatly increasing the cost to both employers and employees. 





Louisiana—Non-Closed Shop Bill 


The legislature of Louisiana has passed and sent to the Governor 
a bill outlawing closed shop agreements. 





Household Goods—M-6 


The Interstate Commerce Commission has extended its emergency 
order M-6 to March 31, 1947. This order enables carriers of household 
goods to divert shipments to other carriers having certificate authority 
to service the shipments. 





Arizona—City Taxing Ordinances 


The Arizona Supreme Court has held that Arizona cities have no 
authority to levy taxes against motor carriers. Among other grounds, 
the Court held that the exercise of such power by cities would be in 
conflict with the powers and duties of the State Corporation Commis- 
sion. The title of the case is City of Phoenix v. Sun Valley Bus Lines, 
Ine. The case is important by reason of the growing tendency of cities 
to impose various taxes against motor carriers such as was recently 
done by some Virginia cities. 
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Interstate—Embezzlement Bill 


The Senate Judiciary Committee has voted to report favorably on 
the Theft and Embezzlement Bill, H. R. 4180, which has heretofore been 
passed by the House. This bill makes it a federal offense to steal 
goods or embezzle funds in connection with interstate shipments, If 
passed the law will be of considerable interest to motor carriers who 
have long been troubled with thefts from their vehicles and with the 
misappropriation of collection and c.o.d. funds. 





1. C. C.—Rehearing Discretion 


In a case involving a complaint by the Consolidated Copperstates 
Iines, et al, a three-judge Federal Court at Austin, Texas, has held 
that reconsideration by the Interstate Commerce Commission was dis- 
eretionary with the Commission unless it could be clearly shown that 
the Commission acted arbitrarily and capriciously. The decision re- 
views the leading cases on the subject. As a precautionary matter it 
should be pointed out that plaintiffs did not present to the court the 
entire record in the case. 





Brokers—Regulations 


In Ex Parte MC 39 the examiner has submitted a proposed report 
providing definitions and regulations for brokers. The proposed report 
differs somewhat from the proposed rules and regulations which were 
made the subject of an extensive hearing. The proposed report would 
require brokers to file a tariff covering accessorial services, the keeping 
of extensive records and limit the commissions or fees. Brokerage com- 


missions would be limited to 10% as to general freight and 15% as to 
household goods. 





U. S. Property—Warehousemen’s Liens 


In a case involving the Cardinale Warehousing Corporation of Ho- 
boken, New Jersey, a United States District Judge has held that state 
laws creating a warehousemen’s lien against goods placed in storage 


cannot be enforced as to property stored by the United States Govern- 
ment. 
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Water Transportation 


By R. GranvitLe Curry, Editor 


Admiral Smith New Chairman of Maritime Commission. 
Mr. Mellen, a New Member 


The nomination by President Truman of Vice Admiral William 
Ward Smith of New Jersey to be a member of the United States Mari- 
time Commission was recently confirmed by the Senate for the unex- 
pired term of six years from April 16, 1943. He fills the vacancy 
ereated by the resignation of Vice Admiral Emory S. Land, and be- 
comes Chairman of the Commission. Mr. Granville Mellen’s nomination 
as a member of the Commission has also been confirmed by the Senate. 
He succeeds Captain Edward Macauley. 





War Shipping Administration Increases Rates to Equalize 
Transportation Tax 


Pursuant to special permission granted by the Interstate Commerce 
Commission, the War Shipping Administration has filed supplements 
providing for an increase of 3 percent on shipments by vessels owned 
or controlled by the W. S. A. The reason for this, it was stated, is to 
equalize rates with water carriers resuming operation under private 
ownership. Otherwise, the W. S. A. operation, which is exempt from the 
3 per cent transportation tax, would have an unfair advantage over 
operation under private ownership. 





Request by Maritime Commission and War Shipping Administration 
For Investigation by Interstate Commerce Commission of Water 
Competitive Rail Rates Said to be Too Vague. 
Information Asked For. 


Chairman Barnard of the I. C. C. in reply to the petition of the 
W.S. A. and the Maritime Commission for an investigation of all water 
competitive rail rates stated that no individual rates ‘‘are identified 
with sufficient particularity to enable us to accept the petition as the 
basis for a proceeding of investigation and inquiry on our own initia- 
tive. Under familiar principles of administrative law we do not be- 
lieve that it would be fair to the carriers or shippers of the country 
who might be affected by the decision to enter upon an investigation in 
which the issues were so vague and indefinite and yet all-inclusive as 
they would be if the scope of the proceeding were to be defined in the 
terms of the petition.’’ 

It was suggested by Chairman Barnard that specific information 
be furnished as to rail rates complained of which have been established 
pursuant to relief granted under section 4 of the Act. The further 
suggestion was made that 30 days would be allowed for reference to 
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specific depressed rail rates that do not involve violation of section 4 
and as to which complaint is made. The letter stated that 4th section 
applications in Citrus Fruit from Florida to North Atlantic Ports has 
been reopened for further hearing. A reply to Chairman Barnard’s 


letter, specifying rates, was promptly filed by Chairman Smith of the 
Maritime Commission. 





Big Sandy River Canalization Project 


The House of Representatives eliminated from the Rivers and 
Harbors Bill the $82,300,000 Big Sandy River canalization project in 
Kentucky and West Virginia, on June 6, by a vote of 205 to 144. 





Sale of Inland Waterways Corporation 


The members of the House Committee on Appropriations have 
taken the position that the Government should not dispose of the Inland 
Waterways Corporation, as recommended by Secretary of Commerce 
Wallace, until all requirements of the law creating the corporation have 
been met. In passing H. R. 6777, the Government Corporation Appro- 
priation Bill, on June 13, the House defeated, by a vote of 74 to 81, an 
amendment which would have prohibited the corporation from spending 
any of its funds for the purchase’ of floating equipment. 





Water Carriers—Revenue and Traffic 


The 96 carriers by water reporting to the Interstate Commerce 
Commission had freight revenue in 1945 of $65,126,907, as compared 
with $72,012,972 in 1944, a decrease of 9.6 per cent. Their passenger 
revenue decreased 0.9 per cent in 1945, as compared with 1944. 





Inland and Intracoastal Waterways in World War II 


The American Waterways Operators, Inc., 1319 F Street, N. W., 
Washington, D. C., has issued an interesting pamphlet of about twenty- 
four pages, describing the record made by inland and intracoastal water- 
ways of the United States in the war years. A number of charts and 
maps are used to illustrate the statistical matter shown. The data 
relied upon are from the United States Board of Engineers for Rivers 
and Harbors. , 
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1. C. C. DECISIONS 


On Further Consideration Order in 248 1. C. C. 555 Prescribing Di- 
visions of Rates as Between Coastwise Water Carriers and Rail 
Carriers Held Not to Cover Grain and Grain Products— 
Order Modified to Exclude Requirements to Assure 
Eastern Rail Lines Usual Divisions out of Normal 
Rates in Case of Port Equalization and to Elimi- 
nate Proviso in Respect to Rates Determined 
Under Aggregate of Intermediates Rule. 


In No. 27969, Agwilines, Inc., (Clyde-Mallory Lines) et al. v. Akron, 
Canton & Youngstown Railway Company et al., decided June 3, 1946, 
the Commission had before it for further consideration its prior report 
and order in 248 I. C. C. 255, in which it found that the then effective 
divisions of joint ocean-rail, rail-ocean, and rail-ocean-rail class and 
commodity rates between Atlantic Seaboard territory and southwestern 
territory, except those on smelter products, were unjust, unreasonable, 
and inequitable, and in which it prescribed lawful divisions for the fu- 
ture. Acting favorably on the petition of defendant rail lines in south- 
western territory the Commission concluded : 


‘Our order cannot fairly be considered as covering grain and 
grain products, despite the generality of its terms. Those com- 
modities, although constituting an important part of the traffic 
formerly moving over these routes between these territories, were 
not covered by joint rates at the time of our order. Furthermore, 
the joint rates now in effect constitute a substantial departure 
from the basis of rates on which the traffic previously moved.”’ 


The Commission modified its previous order accordingly. 

Acting favorably on the petition of the water lines which was un- 
opposed by the rail carriers, the Commission modified its prior findings 
to exclude the proviso in finding No. 2 reading as follows: 


“that in respect of ocean-rail or rail-ocean-rail rates by one Gulf 
port which have been equalized with those in effect by another 
Gulf port the eastern rail lines shall receive divisions which will 
give them the same revenue which they would receive from the 
prescribed divisions of the normal rates.’’ 


and its proviso in finding No. 3 reading as follows: 


‘that no such carrier or group of carriers shall receive a greater 
division than it would receive under the basis of divisions pre- 
scribed in finding 2 from the rate which would be applicable if 
the aggregate-of-intermediates rule did not make a lower charge. 
Where this proviso determines the share of one carrier, the remain- 
der of the charge shall accrue to the other carriers or groups of 
carriers, subject to the maximum stated in the proviso.’’ 


In passing upon the claimed burdensome results from applying 
the provisos, the Commission said: 
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‘*In the circumstances and as agreed by the complainants and 
the defendants, we now conclude on further consideration that the 
slight effect on the distribution of revenues among the parties does 
not justify the unduly burdensome clerical and accounting labor 
necessary to observe these provisos, and that they should be elim. 
inated from our findings and order.’’ 


Chairman Barnard in a dissenting opinion said that divisions of 
rates on grain and grain products should not be excepted from the 
prior report. Commissioner Splawn also dissented on this ground and 
set forth facts which he said indicated that divisions on grain and grain 
products were clearly included within the findings of the prior report 
prescribing divisions. He said in part: 


‘*The interpretation now given the order which would exclude 
the prescribed joint rates on grain from the findings, in my opinion, 
rests on arbitrary grounds. Perhaps the petitioners could have set 
forth reasons to support a reopening of this proceeding insofar as 
these commodities are concerned. But they did not choose to do go. 
They did not question the validity of our findings and frankly ad- 
mit that the record did not develop any essential distinctions in the 
handling of grain and grain products as compared with the general 
body of traffic. They merely ask us to construe the order as not 
applying to these commodities, and thus meet their present wishes 
and convenience. ’’ 





Applicant a Contract Carrier—Certificate Under “Grandfather” 
Clause Granted to Perform Freighting and Towing But Limited 
To Transportation of Contractors’ Machinery and Equip- 
ment Between Certain Ports 


Division 4 in No. W-536, Baton Rouge Coal and Towing Co., Con- 
tract Carrier Application, decided June 14, 1946, found applicant en- 
titled under the ‘‘grandfather’’ clause to continue operation as a com- 
mon carrier by water, by towing vessels in the performance of general 
towage, and by non-self-propelled vessels with the use of separate tow- 
ing vessels in the transportation of contractors’ machinery and equip- 
ment, between ports and points on the Mississippi River below and in- 
eluding Cairo, Ill., and tributary waterways in Arkansas and Louisiana. 
The report points out that while applicant originally considered its 
operations to be those of a contract carrier, it now seeks to be regarded 
as a common carrier. In the light of evidence as to advertisements and 
services and holding itself out to serve the general public ‘‘in need 
of the type of service it has to offer,’’ the Division found it to be a com- 
mon carrier. It said in part: 


‘‘Although applicant’s operation in a sense may be characterized 
in part as a specialized service, if it makes that service available 
to all in need thereof, its operation is that of a common carrier 
rather than a contract carrier. See Terrebonne Towing Co., Inc.— 
Ezxamp. Secs. 302(e), 303(h), 260 I. C. C. 551.”’ 
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After analyzing in some detail the evidence as to freighting and 
towing, the Division said : 


‘*As seen, applicant has been engaged in water carrier oper- 
ations for a number of years, and has held itself out and performed 
service for the general public. For the most part its operations 
have been confined to points within Louisiana. Nevertheless, it has 
prior to and since the statutory date, performed towage and trans- 
ported liquid petroleum products and contractors’ machinery and 
equipment to and from points without that State. As already 
stated, the transportation of liquid petroleum products is exempt. 
No authority, therefore, is required from this Commission to con- 
tinue the transportation thereof. In view of all the circumstances 
and history of the operations performed by applicant, it is clear 
that on and continuously since January 1, 1940, it has held itself 
out and engaged in service as a common carrier in the performance 
of general towage and the transportation of contractors’ machinery 
and equipment between ports and points within a territory which 
includes the Mississippi River below and including Cairo, and other 
waterways in Arkansas and Louisiana.”’ 


Commissioner Miller dissented from authorizing applicant ‘‘(1) to 
perform general towage on the waterways in Arkansas, and on the 
Gulf Intracoastal Waterway in Louisiana; and (2) to transport con- 
tractors’ machinery and equipment,’’ expressing the view that there 
was inadequate showing to support such findings. 





Certificate Granting Extensive Rights Under “Grandfather” Clause 
—No Duplication of Rights Previously Granted Under Inland 
Waterways Corporation Act Permissible—‘Grandfather” 
Rights on Certain Tributaries Found Not Established 
—Chartering Rights Denied—Part of Case Af- 
fecting Upper Mississippi River Held Open 
For Further Hearing 


In No. W-552, American Barge Line Company Applications, decided 
June 12, 1946, Division 4 found applicant entitled under the ‘‘grand- 
father’’ clause to continue operation as a common carrier by water by 
towing vessels in the performance of general towage, and by non-self- 
propelled vessels in the transportation of commodities generally, be- 
tween ports and points along (1) the Mississippi River below St. Louis, 
Mo., (2) the Ohio River, (3) the Cumberland River below Old Hickory, 
Pa., (4) the Kanawha River below Gauley Bridge, W. Va., (5) the 
Allegheny River below East Brady, Pa., (6) the Monongahela River be- 
low Fairmont, W. Va., and (7) the Illinois Waterway, including the 
ports named, and entitled to a certificate authorizing continuance of 
such operation not heretofore authorized under the Inland Waterways 
Corporation Act. 
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After pointing out that applicant holds a certificate of public 
convenience and necessity under the Inland Waterways Corporation 
Act (182 I. C. C. 521), the Commission said : 


‘‘Inasmuch as section 320(e) of the act provides that cer. 
tificates issued under section 3(e) of the Inland Waterways Cor. 
poration Act shall continue in effect as though issued under section 
309 of the act, we shall not, in the instant proceeding, duplicate 
the authority granted therein.’’ 


After referring protests concerning operating rights on the Upper 
Mississippi, the Commission stated that this portion of the ‘‘grand- 
father’’ clause application would be assigned for hearing at a later 
date. 

In view of the dual operation provisions of section 310, applicants’ 
request for authority to perform chartering was denied. The Commis- 
sion said : 


‘Such dual operations would present opportunities for destrue- 
tive competitive practices which section 310 is designed to prevent.”’ 


Application under section 309(d) for extension of operations un- 
der newly-opened portions of the Tennessee River was denied, in view of 
previous findings in the report as to failure of applicant to show ‘‘grand- 
father’’ rights on the Tennessee River. 





New Freighting Rights of Contract Carrier to Transport Pulpwood and 
Logs, Authorized—tTransportation of These Commodities 
Found Not Entitled to Exemption 


Division 4 in No. W-935, Thurston Crawford Contract Carrier Ap- 
plication, decided June 12, 1946, found that applicant is entitled to a 
permit to institute a new operation as a contract carrier by water, by 
non-self-propelled vessels with the use of separate towing vessels in the 
transportation of pulpwood and logs, from ports and points on the 
Apalachicola, Chattahoochee, and Flint Rivers, and their tributaries, 
and the Gulf Intracoastal Waterway, between Mobile, Ala., and Carra- 
belle, Fla., inclusive, to Port St. Joe, Fla., Apalachicola, Fla., and Mo- 
bile, Ala. 

The commodities mentioned were the only ones as to which a per- 
mit was requested. Applicant showed that it was the only carrier pos- 
sessing equipment of the kind necessary to operate in the shallow-water 
area involved and that certain paper companies requested the service to 
fill a need in the region. The logs and pulpwood were held not to be 
‘‘commodities in bulk’’ and therefore not exempt under section 303(b) 
of the Act. The division held that transportation of these commodities 
would be competitive with other carriers and that exemption under 
section 303(e) could not, therefore, be granted. 
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Three Carriers Granted New Operating Rights to Serve Points on 
Pacific Coast 


Division 4 in No. W-409 (Sub-No. 1) Shaver Transportation Co. 
Extension-Coastwise, found that future public convenience and neces- 
sity to require operation by applicant as a common carrier by towing 
vessels in the performance of general towage, and by non-self-propelled 
vessels with the use of separate towing vessels in the transportation of 
general commodities, between all ports and points along the Pacific coast 
north of and including Crescent City, Calif., but not including local 
service between points north of the mouth of the Columbia River. The 
new operations thus authorized are extensions of operations previously 
authorized on the Columbia River and certain of its tributaries. 

In No. W-694 (Sub-No. 1) Portland Tug & Barge Co. Extension- 
Coastwise, Division 4 found applicant to be entitled to a certificate au- 
thorizing extension of its previously authorized operations. The new 
operations thus approved are by applicant as a common carrier by 
towing vessels in the performance of general towage, and by non-self- 
propelled vessels with the use of separate towing vessels, in the trans- 
portation of commodities generally between all ports and points along 
the Pacific coast from the mouth of the Columbia River to and including 
Crescent City, California. 

In a similar case No. W-413 (Sub-No. 1) Wilbur J. Smith Ezx- 
tension-Coastwise, Division 4 found applicant entitled to a certificate of 
public convenience and necessity authorizing extension of its operation 
as a common carrier by non-self-propelled vessels with the use of sep- 
arate towing vessels in the transportation of commodities generally and 
by towing vessels in the performance of general towage between points 
along the Pacific coast north of and including Crescent City, Calif., but 
not including local service between points north of the mouth of the 
Columbia River. 

In each of the three cases the Commission discussed at some length 
the testimony in, respect to the need for the proposed service and con- 
cluded that future public convenience and necessity had been sufficient- 
ly shown. In each of the first two cases above-mentioned, however, the 
Commission pointed out that applicant does not possess suitable vessels 
available to perform the proposed service ; therefore, it withheld issuance 
of a certificate pending applicant’s readiness to begin operation on or 
before July 1, 1947. 





“Grandfather” Rights on Certain Portions of Ohio River and Certain 
of its Tributaries Authorized 


Division 4 in No. W-5, Igert, Incorporated, Contract Carrier Ap- 
plication, decided June 5, 1946, found applicant entitled under the 
“grandfather’’ clause to continue operations as a common carrier by 
non-self-propelled vessels in the transportation of commodities generally, 
and by towing vessels in the performance of general towage, in inter- 
state or foreign commerce, between ports and points along the Tennes- 
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see River from Chattanooga to its mouth, the Cumberland River from 
Carthage to its mouth, the Green River, and the Ohio River below and 
including the mouth of the Green River. The Commission stated that 
in its opinion the showing was insufficient to establish ‘‘ grandfather” 
rights on the Mississippi River as claimed. 





Army Wharfage at Norfolk 


In Docket 29117, United States of America v. Aberdeen & Rockfish 
R. R. Co., et al., the Interstate Commerce Commission has reversed the 
findings of Division 2 [263 I. C. C. 303], and dismissed the complaint 
that failure of the railroads to make the Army an allowance for wharf. 
age and handling for shipside receipt and delivery of freight at Army 
base piers at Norfolk was unjust and unreasonable and resulted in un- 
just discrimination. The Commission found that the failure of the de- 
fendants to make the allowance or to perform the service, or to state 
in their tariffs the wharfage and handling charges at Norfolk separately 
from their rates, had not been shown to be an unjust or unreasonable 
practice or to have resulted in unreasonable or inapplicable rates. Com- 
missioners Splawn, Alldredge, Aitchison and Rogers dissented. The 
War Department has filed a petition for reconsideration of this decision 
and for reargument. 
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Freight Forwarder Regulation 


By Gites Morrow 
General Counsel, Freight Forwarders Institute 


Freight Forwarders—Motor Common Carriers, Agreements Docket 
No. 29493. Hearings Scheduled and Reporting of 
Information Required 


By notice dated June 7, 1946, the Commission has scheduled two 
hearings in Docket No. 29493, the proceeding instituted under Section 
409 of the Act, as revised February 20, 1946, for the purpose of deter- 
mining and prescribing just and reasonable terms and conditions to 
govern the utilization by freight forwarders of the services of motor 
common carriers. 

The first hearing was scheduled to be held in Chicago on July 15, 
1946, but by a later notice this hearing was changed to New York, and 
the date was advanced to July 8th. The second hearing will be held 
in New York on September 9, 1946. Examiners P. O. Carter and J. J. 
Williams will preside at the hearings. 

The notice setting the hearings summarized briefly the proposals 
advanced by certain respondents and other interested persons in briefs 
filed in this proceeding on May 15, 1946. Concerning the information 
to be developed at the hearings the notice stated: 


‘‘The Commission desires that the respondent motor carriers 
and freight forwarders, or other interested parties, develop upon 
the record at the hearings as complete information as possible con- 
cerning differences if any in service performed by motor carriers 
for freight forwarders and that performed for others, and in the 
cost thereof, also variations in the service performed for freight 
forwarders, on (a) traffic handled in assembly or distribution serv- 
ice and (b) traffic handled in line-haul or terminal-to-terminal 
service in truckload lots, and any other facts pertinent to the 
question of the level of the compensation to be paid by freight for- 
warders to motor carriers; whether in prescribing terms and con- 
ditions, including terms and conditions governing the determination 
and fixing of the compensation to be paid by freight forwarders, the 
Commission should deal with forwarder-motor carrier relations on 
territorial bases, and if so what the territorial designations should 
be; and any other information pertinent to the above proposals or 
any other proposals which may be submitted.’’ 


An order of the Commission, Division 2, dated June 7, 1946, re- 
quires all freight forwarder respondents in this proceeding to report, 
on or before August 12, 1946, certain specified information concerning 
service and compensation of motor carriers under joint forwarder-motor 
carrier rates. Two forms were prescribed for the reporting of the infor- 
mation, one confined to assembly or distribution service performed by 
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motor carriers under joint rates with freight forwarders, and the other 
for showing information as to interstation service, or service from one 
freight forwarders station to another. 





Forwarder Operating Rights Sought 


An application to institute operations as a freight forwarder of 
granite from the Barre Granite District of Vermont to various Eastern 
and Midwestern States has been filed by Wendell M. Hurry, d/b/a 
Granite Shipping Service, Inc. (Docket FF-169). 





““Bulwinkle Bill” Reported in Senate 


The Senate Committee on Interstate Commerce Reported, on June 
18, 1946, the socalled ‘‘ Bulwinkle Bill,’’ H. R. 2536, relating to immun- 
ity from antitrust laws of certain agreements between carriers subject 
to the Interstate Commerce Act. Senator Reed of Kansas submitted the 
report of the Committee. The report briefly describes the amendments 
which it, states reflect suggestions made during the course of the hear- 
ings. Two amendments which, according to the report, reflect the rec- 
ommendations of the Commission are the addition of more specific stand- 
ards to be followed in the approval of an agreement and the addition 
of a requirement for the keeping of accounts, records, etc., and filing 
of reports by bureaus or conferences in accordance with requirements 
to be prescribed by the Commission. 





Transportation Tax Not Applicable to International Organizations 


The Commissioner of Internal Revenue has issued Circular T. D. 
5520, dated June 14, 1946, amending Regulation 113 to provide for the 
exemption from the tax on the transportation of property of any ‘‘In- 
ternational Organization’’ as designated by the President in an Exec- 
utive Order. The exemption will apply when an international organiza- 
tion is the consignor or consignee shown by the shipping papers, and 
no exemption certificate will be required. 

The exemption applies on amounts paid on and after December 29, 
1945, the date of the approval of the International Organizations Im- 
munities Act. By Executive Order 9698, dated February 19, 1946, the 
President declared the following organizations to be public international 
organizations under the terms of the International Organizations Im- 
munities Act: 


The Food and Agriculture Organization 

The International Labor Organization 

The Pan American Union 

The United Nations 

The United Nations Relief and Rehabilitation Administration. 


The foregoing organizations will be exempt from tax on the trans- 
portation of property, and by the terms of T. D. 5521 will also be exempt 
from the tax on the transportation of persons. 
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Freight Forwarder Temporary Operating Authority Extended 


By orders dated June 26, 1946, the I. C. C., Division 4, has extended 
the expiration date of the permits of Mohegan International Corpora- 
tin (FF-8) and Foreign Freight Carloading Corp. (FF-121) from 
June 30, 1946 to September 30, 1946. Temporary operating rights were 
granted to these companies under the provisions of part IV of the Act 
because of war conditions which made it necessary for them to handle 
shipments through ports other than the normal port of export. 








Recent Court Decisions 
By Warren H. WaGner 


Can railroad urge that one shipper will have a preference over another—Commission 
may determine the weight to be accorded cost studies—Sufficiency of the 
evidence is for the Commission to determine. 


Baltimore & Ohio R. R. Co. v. United States 


A three-judge District Court for the Western District of Pennsyl- 
vania (in Civil No. 5582) on May 27, 1946, sustained the report and 
order of the Commission dated October 2, 1946, in No. 28825, Bitum- 
inous Coal to the Youngstown District, 263 I. C. C. 683, as modified by 
its report on reconsideration dated March 4, 1946. 

Quoting from the opinion of the Court: 

reece The Commission is not constrained to settle all controversies 
in one proceeding. Nor is Republic Steel required to show that it is or 
is not the only one entitled to the new rate. It need not prove a case 
for anyone but itself. Finally, there is serious doubt that the railroads 
have standing to urge the point of preference of one steel mill over 
others. Interstate Commerce Commission v. Chicago, Rock Island & 
Pacific Ry. Co., 218 U. S. 88, 109 (1910).1 If a grievance exists. it is on 
the part of other shippers who do not get as good a rate as they are en- 
titled to; not the road which carries the freight. 

‘ihe remaining point of the attack on the reeport dis-rict rate is 
that the cost studies presented in the record were deficient because it 
was not shown that the reduction in rates was based on lower costs in 
that area. The simple answer is that Republic Steel did not have to 
make such a showing and the Commission did not have to consider it 
unless shown. The Commission is not limited to the kind of evidence 
it must consider. It need only meet. the test of sufficient evidence taken 
as a whole. 

The general factors of cost are inevitably covered in any consider- 
ation of distance and operating conditions since these are inescapable 
and important determinants of cost variations. These are better left 
to a discussion of sufficiency of the evidence. In its original report the 
Commission did specifically discuss ‘‘other cost evidence’’ which it had 
considered in addition to the general factors. To what extent cost 
studies are helpful depends on the particular circumstances of a case. 
System-average ton-mile and car-mile costs, for example, may be wholly 





1“That the companies may complain of the reduction made by the Commission 
so far as it affects their revenues is one thing. To complain of it as it may affect 
shippers or trade centers is another. We have said several times that we will not 
listen to a party who complains of a grievance which is not his.” 
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without vaime as to a particular commodity.2, The Commission has said 
before and repeats in this opinion these studies ‘‘are interesting and 
to a certain extent useful as general guides, but which cannot be relied 
upon as decisive factors.’’ In short the Commission has given such 
weight to cost factors as in its judgment as a skilled body those factors 
were entitled to have, and no more. 

Since the question of the Commission’s powers is a constantly re- 
curring one affecting not only the Freeport rate but the others as well 
it might be of some value to look at the mass of evidence and determine 
whether it is sufficient in general to permit the exercise of those pow- 
OP avwes 

There is no doubt in our minds that there was substantial evidence 
here upon which to predicate rate modifications. How well that material 
was utilized or what weights were assigned to its various parts is not a 
matter npon which this court may rule. Interstase Commerce Conus 
sion et al v. City of Jersey City et al., 322 U. S. 503, 512, 513 (1944). 
The prublems of rate adjustment are empiric, finid and complex. They 
are not to be shifted from the shoulders of the experts commissioned to 
handle them to the back of the judiciary; nor are the broad powers of 
judgment conferred upon the experts to be unduly hampered. Western 
Paper Makers’ Chemical Co. et al vs. United States, 271 U. S. 268, 271 
(1926). Correctness of reasoning, soundness of conclusion or alleged 
inconsistency of findings with those of prior proceedings are not to be 
inquired into by the courts. Virginian Ry. Co. v. United States, 272 
U. S. 658, 665, 666 (1926). 

It will be recalled that in making their objections to the compara- 
tive rates, the railroads prefaced their argument by stating that the new 
rate was ‘‘predicated in part’’ upon such comparison. A similar thread 
runs through most of the railroads’ contentions. Whetker the sum ‘otal 
of evidence other than those matters objected to or even including them, 
was still sufficient to enable the Commission to draw effective conclus- 
ions was not met by such argument. 





2The Commission in its first report states: “Without question system-average 
ton-mile and car-mile costs are an imperfect index of the expense of hauling indi- 
vidual commodities, although they are sometimes used by rail carriers in fourth- 
section applications for the purpose of showing proposed rates to be compensatory. 
(See Coke and Coke Products, 215 ICC 665, 669). In proceedings of other kinds 
also they have occasionally been given some weight where the nature of the par- 
ticular commodity under consideration and the circumstances surrounding its 
Movement are fairly typical of the average traffic. For example, in Boileau v. 
Pittsburgh & L. E. R. Co., 22 \CC 640, the lake-cargo coal rate of the carriers which 
are the principal respondents here was in issue, and we observed that the statistical 
evidence based on system-average operating expense tended to show that the cost 
of transporting the coal was probably less than one-half of the existing rate.” 
3“Power to make the order, and not the mere expediency or wisdom of having 
made it, is the question.” ICC v. Illinois Central R. Co., 215 U. S. 452, 470 (1910). 
he scope of judicial review of Commission orders had been set out as indicated 
even before the passage of the Urgent Deficiencies Act of 1913. See Note 1. 








Meetings of Regional Chapters 


District No. 1 Chapter 
J. R. MacAnanny, Chairman, 150 Causeway Street. Boston, Mass. 
achusetts. 
Chicago Chapter 


Lee R. Cowles, Chairman, Traffic Manager, Standard Oil Company, 
910 South Michigan Ave., Chicago, Illinois. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 
District of Columbia Chapter 
Edward F. Lacey, Chairman, Munsey Bldg., Washington 4, D. C. 
Meets at the call of the Chairman. 


Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation cam be made. 


Michigan Chapter 
Edmund M. Brady, Chairman, 2280 Penobscot Building, Detroit, 
Michigan. 
Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 
S. M. Low, Western Traffic Manager, The Koppers Co., 1000 North 
Hamline Ave., St. Paul 4, Minn. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A, 
Minneapolis, Minn. 
Philadelphia Chapter 


G. Lloyd Wilson, Chairman, 203 Logan Hall, University ot renn- 
sylvania, Philadelphia, Pennsylvania. 





N. B.: Members within each of the several districts may at their own expense with 
the oo ot the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JourNat.) 
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Pittsburgh Chapter 
F. M. Garland, Chairman, G. T. M., Pressed Steel Car Co., 2500 
Koppers Bldg., Pittsburgh, Pennsylvania. 
Meets: 7.30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
J. B. Costello, Chairman, General Traffic Manager. Sperry Flour 
Company, 180 New Montgomery Street, San Francisco, California. 
Meets: Commercial Club, San Francisco, California—quarterly 


Seuthern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St.. Los Angeles. 
California. 





Examiner Howard Hosmer Explains Provisions of Administrative 
Procedure Act to Washington Chapter 


At the monthly luncheon of the District of Columbia Chapter held 
at 12:30 at the Hotel Ambassador, Tuesday, June 25th, members and 
guests listened with a great deal of interest to Examiner Howard Hos- 
mer explain the effect of the Administrative Procedure Act upon the 
Interstate Commerce Commission. This subject is elaborated upon 
elsewhere in the JOURNAL. 





Baltimore Chapter Organized 


On June 28th twenty members and guests attended the organiza- 
tion meeting of the Baltimore Chapter of the Association of I. C. C. 
Practitioners, in the Assembly Room of the Baltimore Association of 
Commerce, 22 Light Street, Baltimore, Maryland. 

Clarence A. Miller, past-President of the national organization was 
the guest speaker. His speech ‘‘The Interstate Commerce Commission 
Past and Present’’ is printed in this issue of the JouRNAL. 

R. Granville Curry, First Vice-President of the national association 
was present at the dinner meeting and extended the felicitations of the 
national organization to those present. 

Charles R. Seal, Director, Bureau of Water Carriers & Freight 
Forwarders, Interstate Commerce Commission, formerly Director of 
Traffic of the Baltimore Association of Commerce, attended the meeting 
and became a charter member of the Chapter. 


Officers elected were: 
Chairman: Arthur M. Bastress, G. F. A., (B) Maryland & Pennsyl- 
vania Railroad Company, 135 West North Avenue, Baltimore, Md. 
Vice-Chairman: William F. King, T. M., (B), Baltimore Porcelain Steel 
Company, P. O. Box 928, Baltimore, Md. 
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Secretary-Treasurer: Levin J. Canter, Division T. M., (B), Bartlett 


Hayward Division of Koppers Company, P. 0. Box 298, Baltimore, 
Md. 


Executive Committee 
Ollie W. Hubbard, T. M., (B), The Wm. Schluderberg-T. J. Kurdk 


Company, 3800 East Baltimore Street, Baltimore, Md. 


Edwin 8. Howe, Traffic Representative, (B) Pan American Refining 
Corporation and Central Oil Emulsion Corporation, 3909 South. 
port Avenue, Baltimore, Md. 


The next meeting of the Chapter will be held in September. 





The Administrative Procedure Act and How It Affects the 
Interstate Commerce Commission 


On Friday, June 7th, at the luncheon meeting of the Chicago Chap- 
ter, in the Traffic Club Rooms, Palmer House, Chicago, Erle J. Zoll, dr., 
Chairman of the Association’s Special Committee on Practice before 
the Regulatory Bodies of States and Federal Government and Unau- 
thorized Practice of Law, spoke on the Administrative Procedure Act 
and How it Affects the I. C. C. 





William H. Colvin, Assistant District Attorney, Addresses Pittsburgh 
Chapter on “Why We Cannot Have Peace.” 


Mr. William H. Colvin, Assistant District Attorney, presented a 
talk at the dinner meeting of the Pittsburgh Chapter in the Army-Navy 
Room of the Henry Hotel, Pittsburgh, on June 24th. 

Following Mr. Colvin’s discussion those present listened to discus- 
sions on the new Administrative Procedure Act, the Bulwink!: Bill, the 
Hobbs Anti-Racketeering Bill and Ex Parte 148 and 162. 
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£ George Aaron, (A) 718 Market St., 
Camden, New Jersey. 

William R. Atkinson, (B) T. M., Stanley 
Home Products, Inc., 42 Arnold St., 
Westfield, Mass. ; 

Francis G. Awalt, (A) 822 Connecticut 
Ave., N. W., Washington 6, D. C. 

William R. Bandy, (A) Nash Bldg., P. 
0. Box 1014, Austin 6, Texas. 

William Thomas Bensley, Sr., (B) 307 
Tower Building, Baltimore 2, Md. 

Frank F. Benzinger, (B) 217 North Lib- 
erty St., Baltimore 1, Md. 

Herman L. Bohn, (B) A. T. M., Ameri- 
can Chicle Company, 30-30 Thomson 
Ave., Long Island City, N. Y. 

Henry B. Brennan, (A) 15 East Bay St., 
Savannah, Georgia. 

Gordon D. Briggs, (A) 84 Harlow Street, 
Bangor, Maine. 

Thomas Chears, Jr., (A) 401 East Water 
St., Charlottesville, Virginia. 

H. Medford Connelly, (A) Kraft Foods 
Company, 890 Memorial Drive, S. E., 
Atlanta 1, Georgia. 

John I. Cosgrove, (A) 54 Broad Street, 
Charleston 3, South Carolina. 

Hugh B. Cox, (A) Southern Building, 
Washington 5, D. C. 

William DeBoer, (B) A. T. M., The 
Colorado Fuel & Iron Corp., 733 Con- 
tinental Oil Building, Denver 2, Colo. 

Stephen Dremuk, (B) T. M., R. D. 
Werner Co., Inc., 380 2nd Ave., New 
York 10, N. Y. 

Harold J. Drescher, (A) 29 Broadway, 
New York 6, N. Y. 

Peter Paul Fessides, (B) Rate Clerk, 
Publicker Industries, Inc., 1429 Wal- 
nut Street, Philadelphia, Pa. 

Stanley L. Fildew, (A) 3156 Penobscot 
Bldg., Detroit 26, Michigan. 

M. G. Forster, (A) Tennessee Valley Au- 
thority, Legal Dept., Knoxville, Tenn. 

J. Carter Fort, Jr., (A) 1110 Shoreham 
Bldg., Washington 5, D. C. 

Griffin _T. Garnett, Jr, (A) Douglas 
Building, Court House Square, Arling- 
ton, Virginia. 

Meyer A. Greene, (B) Examiner RR. 
Div., Reconstruction Finance Corpor- 
ation, Room 220, 1625 K St., N. W 
Washington 25, D. C. 

Carl 0. Gustafson, (B) 1210 Security 
Building, Denver 2, Colorado. 


em ——_—__. 


List of New Members* 


Charles W. Hancock, (B) Commercial 
Agt., Chicago and Northwestern Sys- 
tem, 617 Reynolds Building, Winston- 
Salem 3, North Carolina, 

Robert B. Hoenshel, (B) Ass’t Chief 
Rate Clerk, O.M.R., of R. F. C., 811 
a tr Ave., N. W., Washington 25, 


V. H. Holmes, (A) Citizens National 
Bank Bldg., Trenton, Tennessee. 

Edwin S. Howe, (B) 3909 Southport Ave. 
E. Brooklyn, Baltimore 26, Maryland. 

Raymond W: Karst, (A) 884 Hodiamont 
Avenue, St. Louis 12, Missouri. 

R. Richard Krueger, (B) A. T. M., 
Douglas Aircraft Co., Inc., 3000 Ocean 
Park Blvd., Santa Monica, Calif. 

Abe Lambeck, (B) A. T. M., Harrison 
Motor Freight, Central Avenue & Race 
Street, Hillside 5, New Jersey. 

Clifton A. Lando, (B) Mgr., Motor Rate 
Division, The Cudahy Packing Com- 
pany, 221 North La Salle St., Chicago 
1, Illinois. 

Louis A. Lorenzo, (B) Ass’t to T. M., 
General Traffic Dept., Worthington 
Pump & Mach. Corp., Harrison, N. J. 

Raymond V. Lowenberg, (B) Chain 
Clerk, Freight Rate & Overcharge, 
Universal Carloading & Distributing 
am 0 Rector Street, New York 6, 


Loren F. Lundry, (B) T. M., Mid-West 
Terminal Warehouse Company, 2020 
Walnut Street, G. P. O. Box 11, Kan- 
sas City 10, Missouri. 

Robert B. McDougle, (A) Citizens Bank 
Building, Parkersburg, West Virginia. 

Noble E. McKillip, (B) Regional An- 
alyst, War Assets Administration, 1020 
McKinney St., Houston, Texas. 

Herbert J. Mayer, (B) T. M., Bilkays 
Express Company, 295 Mt. Pleasant 
Avenue, Newark 4, N. J. 

Thomas P. Mesick, (A) 76 Beaver St., 
New York 5, N. Y. 

Larry S. Moore, (A) Bank of North 
_— Bldg., North Wilkesboro, 


Conard C. Mount, (A) P. O. Box 1439, 
Oklahoma City 1, Oklahoma. 

William R. Pearce, (A) Suite 6-10 Little 
Building, Bismarck, North Dakota. 
Guy Hughes Postell, (A) 873 Spring St., 

N. W., Atlanta, Georgia. 


* Elected to membership in June, 1946. 
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John S. Peters, (B) Frt. Traffic Supv’r, 
Reconstruction Finance Corp., Office of 
Metals Reserve, 811 Vermont Ave., N. 
W., Washington 25, D.C. 

Thomas F. Rooney, (B) Ass’t to T. M., 
Cone Expert and Commission Co., Inc. 
59 Worth Street, New York 13, N. Y. 

Harry L. Ryan, (B) T. M., Ash Grove 
Lime & Portland Cement Co., 1110 
Fairfax Bldg. 101 West 11th St., Kan- 
sas City 6, Mo. 

Milford C. Salny, (A) 48 Main Street, 
Morristown, New Jersey 

W. B. Schreier, (B) G. T. ML. The Eagle- 
Picher Company, American Building, 
Cincinnati 1, O io. 

Warren L. Sharfman, (A) 1822 Jeffer- 
son Place, N. W., Washington 6, D.C. 

Raymond E. Shuler, (A) P.O Box 848, 

ag Building, Shreveport 88, Louis- 


Chasis D. Snepp, (A) 700 Burwell Blidg., 
Knoxville, Tennessee. 


——— 


Clifford S. Starkey, =, Gen’l_ Mgr, 
W Young & Son, 11439 Cottage 
Grove Ave., Chicago 28, Ill. 

Milton Stoll, (B) T. M., Smith & Solo 
mon Trucking Co., 219 French St, 
New Brunswick, 

Bascom D. Talley, Jr., (A) Talley Bldg, 
Bogalusa, Louisiana. 

John H. Tanner, (B) Ass’t Mgr., D, & 
R. G. Wn. RR. Co., 1531 Stout St, 
Denver, Colorado. 

Charles L. Tilt, (B) Chief, Tariff Bureau, 
Universal Carloading & istributing 
Co., sh 40 Rector Street, New York 


6, N. 

Anthony C. Troinano, (A) 720 Grant 
Building, Pittsburgh 19, Pennsylvania. 

Henry C. Wall, (B) Rm. 766, 177> Broad- 
way, New York 19, N. Y. 

Clarence H. Williams, (B) 934 Earle 
Building, Washington, D. C. 

George W. Wood, (A) 1219 > 
Valley Bldg., Charleston 1, West V: 


REINSTATED TO MEMBERSHIP (1945-46) 


C. L. Athanson, (B) National Trans- 
portation Counsellors, 1409 National 
Bank Bldg., Detroit, Michigan. 


G. Stewart Henderson, (B) Baltimore 
Association of Commerce, 22 Light 
St., Baltimore, Maryland. 


MEMBERSHIP RESUMED—FORMERLY IN MILITARY SERVICE 


Joseph S. Sonenclar, 


Funk, 390 
York 24, N. Y 


West End Avenue, 


(B) c/o Joseph 
New 
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